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A shortened form of reference to the Law Reports Indian Appeals, the Indian Law 

this volame. A case the reference to which 


Reports, and Moore’s Indian Appeals is introduced in 
has hitherto been given as appears in the left-hand 
right-hand column. 

L. K, 6 Ind. Ap. 10. 

I. L. R. 6 Calc. 10, 

I. L, R. 6 Bomb. 10. 

I. L. R. 6 Allah. 10. 

6 Moo. Ind. Ap. 10. 


column below is now given as appears in the 

L. K. 6 I. A. 10. 

I. L. R.6C. 10. 

1. L. R. 6 B. 10. 

I. L. R. 6 A. 10. 

6 Moo. I. A. 10. 


ERRATA. 

Page 29, head-note catchwords, for “(1. of 1872)” read “(IX. of 1872).” 
page l56, head-note, 1. 7, for “second adopted” read “first adopted. 
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ON APPEAL FROM THE HIGH COURT AT MADRAS. 

Bindv, Law^Vartition — Charitahle Endoxcment—Food Chattiram— 

Scheme of Management— Intenlion of Donor— Confirmatonj Inam 
Grants — Evidence, 


J. c* 

1917 
Oct. 23. 


Tlie first appellant, the manager of a joint Hindu family the 
property of whicli was the subject of a partition suit, was in posses- 
sion of lands granted about 1739 to an ancestor of the family, 
who was head of a mutt or institution founded by the donor. 
Some of the lauds were granted for the ancestor’s personal enjoy- 
ment, others for charitable purposes, namely, for conducting a 
food chattiram and building an agraharam. The High Court by 
Its decree for partition ordered that a scheme should be settled 
for the management of tlie properties devoted to charitable pur- 
poses. The intention of the donor as to the succession to the 
latter lands was not clearly indicated by the grants, but having 
regard to the form of confirmatory inam grants made in 1865, 
their Lordships found that the intention was that they should be 

held by the successive heads of the mutt. The first appellant was 
the present head: — 

Seld, that there was no jurisdiction to order a scheme, since it 
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■\v»>iil(l iltpiivf tlif' n»st nppcllaiit 1*1 liis exclusive riglit to the 
inaiiageiiH'ut. 

Quarir wlutiicr tlie l;nv u.i .'iccei*tc'l I'V the l^oard in FamanatJian 
Cltrlfif V. Chrit>/ (IDOr.) L. P. 33 I. A. 139 applies to 

a charity of tin- kind al>(*ve nientioaed. 


SWAMIAK. 


APPiiAL from a judgment and decree of the High Court (August IS, 
1909) affirming a decree of the Subordinate Judge of Tanjore. 


The suit was instituted by the first respondent, since deceased, 
for partition of the properties of a joint Hindu family of which 
tiie adult co-parceners were himself and his two brothers. The 
first appellant was the eldest brother and managing member. '1 he 
plaintiff by his plaint also prayed that a scheme should be settled 
for the management of certain enumerated properties which were 
admittedly subject to charitable and religious purposes. 'I he 
purposes for which the latter properties were given were described 
in the grants as being for perpetually conducting a food chattiram 
near the tomb of a holy man. and in one case for making an 
agraharam by building houses round the holy place. 


The properties the subject of the litigation had all been granted 
to an ancestor of the family by the then Rajah of 'I'anjore. 'I'he 
circumstances of the grants and the other facts appear from their 
Lordships’ judgment. 

'I'he first appellant by bis written statement set out the origin 
and devolution of the piopcrties. and alleged that the undedicated 
properties were impartible and descended to him by primogeniture. 
He further alleged that as head of a mutt founded by Hie original 
donor he was entitled to the exclusive management of the properties 
devoted to charitable objects. 


The subordin-ate Judge made a decree for partition and by 
that decree ordered that a scheme for the management of the 
properties devoted to charity should be settled. 

The High Court (Wallis and Sankaran Nalr JJ.), by a judgment 
reported at I. L. R. 34 M. 470, afiirined the decree. 


1917. July 13. 16. 17, Sir Eric Kichards^ A'.C., and Parikh^ 
for the appellants. The properties were granted to the ancestor of 
the family to enable him to maintain his dignity as royal guru 
and head of the mutt. It is not disputed that the ofi'.ccs arc now 
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vested in the appellant. The properties descended -with the offices, I- C- 
and are impartible. Further, there is a custom of gaddinishin in i9i7 
the family, which indicates that there was a custom of primogeni- sethurama 
ture. [Reference was made to Thaktir Nitrpal Singh v, Thaku?- Jai swamiar 
Singh ( l), Garurudhwaja Parshad Singh v. Sapara7idhwaja Singh (2), Meru- 
and jMayne’s Hindu Law, 8th ed., par. 469 ; also, as to the pro- swamiar. 
ceedings upon escheat, to Secretary of State for India v. Kanta- 
chee, (3)] '1 he act that the plaintiff accepted a fixed monthly 

allowance shows that he was excluded from being a co-parcener : 

Rai Raghnnath Bali v. Rai Maharaj Bali, (4) In any case a scheme 
for the management of the dedicated properties should not have been 
decreed. Those properties were granted to the head of the mutt, 
and have been managed by the successive heads for over 160 years. 

That there was a mutt appears from the fact that there was a * 

separate installation of its head. The headship of a mult is not 
partible : Trimbak v. Lahshman (5) ; Mayne's Hindu Law. Sth ed., 
par, 439. The inam grants of the dedicated properties were not to 
the father per.sonally, but to the manager cf the charities and his 
successors ; the manager had always been the head of the mutt. The 
High Court relied on Nubkissen Mitter v. H nrrischimder Mitter (6), 
Ramanathan Chetty v. Murugappa Chetty 0), Thandavarora 
Pillai V. Shimmugam Pillai. (8) Those cases are, however, dis- 
tinguishable. The first related to the endowment of a family idol, 
but here the endowment is of a public nature. In each of the 
remaining cases the endowment was of a public character, but 
upon the death of the last sole trustee the office had devolved upon 
his heirs. None of the cases related to charities connected with a 
mutt. Here the intention of the donor as appearing from the 
grants and the circumstances of the case was that the sole manage- 
ment should be in the head of the mutt. Upon a scheme being 
settled the management would be shared betw-een the co-parceners, 
either in rotation or by division of the charities. Apart from the 
appellant’s right to the sole management, a scheme of that nature 


(1) (1896) L, R. 23 I, A. 147, 
151, 156. 

(2) (19C0) L. R. 27 I. A. 238, 
250. 

(3) (1859) 7 Moo. I. A. 476. 

(4) (1885) L. R. 12 I. A. 112, 


115. 

(5) (1895) I. L. R. 20 B. 495, 
500. 

(6) (1818) 2 Morley Dig. 146. 

(7) (190.3) I. L. R. 27 M. 192. 

(8) I. L. R. 32 M. 167. 
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would be inconsistent with the appellant being head of the mutt, 
and would not be in the interest of the charities. 

De Gruythcr^ A'.C.and KemOorthy Brotv/ty for the respondents, were 
called upon only as to the scheme of management. The dedicated 
properties, like the undedicated, were granted to Sethubavaswami 
personally, but were subject to the performance of the charities. 
Both Courts in India held that the properties were not attached 
to a mutt. It was not shown that a mutt was constituted : 
Qiyaua S(ifnb(i7idha v. I\ dJidnsatui (l ) The family 

house is not referred to in any document as a mutt or adhinam, 
nor was there any provision as to religious teaching or disciples. 
No legal significance attaches to the installation ceremony. It 
is significant that the Court of Wards, which could not perform 
the duties of a mutt, at one period managed the properties. The 
confirmatory inam grants are not the source of title and did not 
affect the succession. The intention of the donor as to the succession 
does not appear from the grant nor the circumstances ; the succes- 
sion is therefore governed by the ordinary Hindu law : Lahar 
Puri V. Purain Puri (2), Mayne’s Hindu Law, 8th ed., par. 439. 
The properties are joint family properties subject to charitable 
purposes. Upon the authorities sought to be distinguished by 
the appellant a scheme of management was properly ordered. 
Raviafiathan Chetty v. Mitrugappa Chetty was affirmed by the 
Board.(3) 

Sir Erie RkhardSy A'.C., in reply, referred to Saihiauama Bharaii 
V. Saravanabhagi Arumali^^ 


1917. Oct. 23. The judgment of their Lordships was deUvered by 
Sir Waltkr PhillimorE. T he plaintiff in this suit is the younger 
brother of the first defendant (who is the present appellant) and 
the nature of his claim is twofold. Pie alleged, first, that there 
were certain joint family properties, of which the first defendant 
had been manager, and of which he now desired his share ; secondly, 
that there were certain properties devoted to charitable and religious 
purposes, and therefore not available for division, in the management 


(1) (1886) 1. L. R. 10 M. 375, 
386, 

(2) (1915) L. R. 42 I. A. Il5. 


(3) L. R. 33 I. A. 139. 

(4) (1893) I. L. R, 18 M. 266, 
270. 
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of which he was entitled to share, and for which he desired that 


there should be a scheme of management settled by the Court. 
The second defendant is another younger brother having the same 
interest as the plaintiff; and the other defendants are widows 
entitled to allowances during their lives. 

The properties, both non-religious and religious, were granted 


1917 
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at various times by the then Rajah of Tanjore to the ancestor of 


the parties, one Sethubavaswami. They descended to his son, 
and, that son having no natural children, to an adopted son, and 
then to his adopted son, Ramasetuswami. who died leaving 
three natural sons, namely, the plaintiff and the first and second 
defendants. 


At the time of the death of Ramasetuswami in 1886 his three 
sons were minors. The first defendant came of age in 1890 and 
the plaintiff somewhere about the j'ear 1894. He made a demand of 
his rights in 1901 and brought his action in 1904. 


There is no dispute as to the circumstances in which the original 
ancestor received the grants of land from the Rajah of Tanjore. 
He was a holy man, who somewhere about the year 1739 was 
brought from a mutt or religious institution at Mannargudi to 
Tanjore, and was constituted by the Mahratta Ruler of Tanjore 
his guru or spiritual preceptor. His descendants in regular succes- 
sion became gurus to the rajah as long as the raj remained, and 
were installed by the rajah for the time being with certain cere- 
monies, one of the most important being the placing of the new 
guru on the gaddi. There was also a religious ceremony, in which 
the head of the mutt at Mannargudi and certain other heads of 
mutts took part, to which reference will be made later on. 


When Ramasetuswami, the father of the parties, died the raj 
had escheated ; but after the usual religious ceremony had taken 
place the man claiming to be the adopted son of the last rajah 
installed the first defendant with the accustomed ceremony; and 
there is no doubt that the first defendant is the guru of the man 
who installed him. 

The contention on behalf of the first defendant is that the office 
of guru is hereditary by way of primogeniture, and that the non- 
religious lands were given to the guru for the time being to main- 
tain the dignity of his office and are therefore impartible. The 
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contention for the plaintiff is that these lands were granted to the 
original guru, no doubt as a reward for his services, but to him 
personally and his heirs, and not as an appanage or endowment 
of the ofP.ce of guru. 

Shortly after the escheat of the raj in 1855 inquiries were directed 
by the Government with a view of ascertaining whether the pro- 
perties enjoyed by Ramasetuswami were service lands, that is, 
land enjoyed or endowments of offices held by servants or ministers 
of the rajah, which would escheat upon the termination of the 


raj, or whether they had been bestowed as personal grants; and 


a report was made which was acted upon by the Government to 
the effect that tliese non-religious properties were not service lands 
but personal grants and consequently had not escheated. 'Ihere- 


upon new inam grants in confirmation of the original grants were 
made by the Government to the father of the parties. 


'Ihe original grants of the non-religious lands show no indication 
that they were made by way of endowment of an office. 'I'he 
utmost that can be said on behalf of that contention is that the 
grantee is sometimes described as a royal priest. Put this is mere 
description. 


'Uie confirmation grants of the non religious lands describe them 
as the personal inams of the grantee to be held by him as his absolute 
property to hold or dispose of as he thinks proper, subject to the 
quit rent. In some of the grants the inam is said to be tax free 
and hereditary, and that on failure of lineal heirs it will lapse to 
the State. 

'1 here is nothing in these documents, or in any of tlie other 

circumstances of the case, to take the descent of the non religious 

lands out of the ordinary rule of inheritance. This is what has 

* 

been decided in favour of the plaintiff by the Subordinate judge, 

and in the High Court of Judicature or Madras upon appeal ; and 

their Lordships see no reason to differ from tliis conclusion. 'I'hey 

arrive without hesitation at the result that the appeal of the first 

defendant against this part of the decision in the Courts of India 
fails. 

Both Courts have also decided in favour of the plaintiff on the 
other claim, and have directed that there should be a scheme for 
the management of the religious and charitable properties, to be 
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settled in due course. This part of the case has given their Lordships 


more difficulty. 

No scheme has, so far, been settled, but there is no doubt as to 
the lines on which the scheme would proceed. It would, as asked 
by the plaintiff, provide for equal rights of management by the 
plaintiff and the first and second defendants and their heirs, either 
by giving the management to each in rotation, or possibly by 
dividing the charities and assigning the management of some to 
one- and of the others to the others. This will be the nearest approach 
that can be made to the ordinary partition which is granted at the 
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request of any one of the co-parceners of Hindu family property. 


The objects for which these properties were given are described 
in the deeds as being for the purpose of perpetually conducting 
a food chattiram near the tomb of the holy man Meruswami, and 
in one case for the purpose of making an agraharam by building 
houses round about the holy place. 


With regard to what are called private charities, such as endow- 
ments for the support of the family idol, the law, as laid down by 
various decisions in India, and apparently accepted in one case 
by the Privy Council {Ramanathan Chsity v. Murugappa Chetty (!))• 
is that, if there is no contrary provision in the original grant, the 
right of management passes to the natural heirs of the original 
grantee, and. if there be no other arrangement or usage and no 
scheme settled by the Court, will be exercised by the managing 
member of the family before partition, or in turn by the several 
heirs after partition. But their Lordships’ attention has not been 
drawn to any case in which these decisions as to management have 
been applied to lands which constitute the endowment of such a 
charity as those in question in this suit. The case most nearly in 
point is Thandavaroya Pillai v. Shwimugarn Pillai (2) ; but it 
does not decide this question, and does not seem to have come up 
before the Privy Council. 

It is unnecessary, however, to decide whether there is a general 
rule for the devolution of the management of charities of this 
class, because, in their Lordships’ view, there is sufficient indication 
in the documents and in the surrounding circumstances of this 

(1) I. L. R. 27 M. 192 : L. R. 33 I. A. 139. 

(:) I. L. R. 32 M. 167. 
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case that a devolution of the management lo the heirs of the original 
donee is inconsistent with the purposes of tlie founder when he 
created the endowments. 

1 he grants of the religious or charitable lands made by the 
mahratta rajah to Sethubavaswami. which take the form of orders 
to his officers, describe them as being for the purpose of inam and 
for the purpose of perpetually conducting or establishing the 
defined charity ; and they proceed to state that for this purpose 
they had been given to the royal priest Sethubavaswami. Having 
regard to the donee’s position and the way in which tliese grants 
are set forth, it would be difficult, if there was nothing else to 
guide the Court, to determine whether these grants were made to 
the person or to the office. But the deeds of confirmation of the 
religious lands made by Government in 1865 are of assistance. 
They are in a ditferent form from that used in the confirmation 
grants of the non-religious lands. Each is described ns a title deed 


granted to the manager for the time being of the charity, which 
is then described. By the deed the title of the manager is acknow- 
ledged, and the inam is confirmed to him and his successor.^. 
There is no personal name, and it is only from external evidence 
that it can be determined that the grant was to Ramasetuswami, 
the father of the parties. 



laking, as their Lordships do, the view’ that it was not intended 
by hese confirmation deeds to vary the previous rules as to the 
descent of the religious lands any more than it was intended to 
vary the previous rules as to the descent of the non-religious lands, 
these confirmation grants afford evidence as to the nature of the 
tenure as it was commonly understood at the time. These lands, 
then, had been held, and were to be held in future, by the par^ 
ticular office-bearer from time lo time, ^’hat office-bearer is. in 
their Lordships opinion, to be found in the head of the mutt or 
institution founded when the original guru wms induced by the 
rajah to migrate from Mannargudi. He would be one person, not 
several, and the first defendant is the present head. 


It IS m evidence that the installation ceremonies which are 
believed to have occurred upon the succession of each new guru 
were of a double character. The induction, as it may be cafied, 
by the rajah to the office of royal guru with a seat upon the gaddi 
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was preceded by a religious ceremony in the nature of an ordination J 

or institution in which the mohunt, or head of the parent mutt, 1917 

placed the first defendant in the seat of headship, other heads of sexhurama 
mutts taking part in this ceremony, and certain religious rites swamiar 

following. MERU- 


It is in evidence that the defendant, as the head of the mutt 
thus constituted, performs in person, or by deputy, certain religious 
rites, has given initiation to some people, no doubt not many, 
and has on some, not very frequent, occasions given religious 
instruction. He is thus pointed out as the natural head and adminis- 
trator of religious charity ; and the office of head of the mutt and 
the administrator of the charily have been associated from the 
first. 


SWAMIAR. 


The headship of a mutt is not a matter of partition. Indeed, 
the plaintiff admits that he has no claim to share in it. This being 
so, it appears to their Lordships that the intention of the founder 
must be deemed to have been that his religious charities should be 
administered by the man who was head of the mutt, to which 
office the eldest son of the previous holder would naturally succeed, 
the office being indivisible among the members of the family, and 
the principles to be applied being those laid down in the case of 
Jafar v. Aji (l), and further approved in Trimbak v. Lakshman. (2) 
This being so, there was no jurisdiction in the Indian Court to 
settle a scheme, the only object of which would be to take away 
the sole power of management from the eldest son. 


This part of the appeal therefore succeeds. 


Their Lordships think that the plaintiff should have his costs 
in the Court of first instance, as he there recovered a very sub- 
stantial part of his claim, namely, his right to share in the inheritance, 
and to have partition, if he desired, of the non-religious lands ; but 
they think that there should be no costs of the appeals to the 
High Court and to His Majesty in Council. 

Their Lordships will therefore humbly recommend His Majesty 
that the decree of the High Court of Judicature of Madras be varied 
in so far as it confirmed that part of the decree of the lower Court 
which ordered that a scheme be settled for the due management 
of the religious and charitable properties, and in so far as it ordered 


(1) (1864) 2 Mad. H. C. 19. 

2 


(2) I. L. R. 20 B. 49 
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Ihe first defendant to pay the costs on appeal of the plaintiff and 
second defendant, and that the decree of the lower Court be varied 
by striking out paragraph S. and that there be no costs of the 
appeal to the Efigh Court or to His Alajesty in Council. 








J^^ki^'itors for appellants : Chal>'nan~\Valk€r Shephard. 
' Solicitor for respondents : Douglas Grant. 


ABDUL HUSSEIN KHAN Appi-LLANT; 

AND 

BIBI SONA HERO AND AnoTHKR .... RESPONDENTS. 

ON APPEAL FROM THE COURT OF THE JUDICIAL 

COMMISSIONER. SIND. 


Ci/stom of I'amilii — J uhrriiaucr — MaJioinrdan Ltiiv — Evideme of Custom 
— luslanccs — rKnulxni Erffidation H*. of 1827, .s'. 20. 

Ill n suit ns to tlu* right (»t inhoritanco upon tlio death iiitostatc 
of a niemher of n Mnlioinedan family for many generations resident 
in Sind, tlie appellant alleged that by a eustoni of the family, 
varying tlio Mahoinedan law, the sister of the intestate was exeluded 
in favour of the male paternal collaterals. By s. 2G of Bombay 
Regulation I\. of 182*, extended to Siinl by notification, tlie law 
lo ho observed upon the trial of suits, in the absence of Aet.^ or 
itegnlalions applicable to the ease, is “ihe usage of the country in 
Avhich the suit arose. The appellant adduced evidence in support 
of the ;illeged family eustoni, and further coutomU’d that under 
s. 2G aliove mentioned a pn'snmjition arose in favour of the eustosi 
as being one known to prevail in the district: — 

Jlcfd. tliat the iiresnmption relied upon did not arise, and that 
Mm evidence did not establisli that the custom existed in the family. 

Consideration of Ihe weight lo be atlaclied to evidence of instances 

of inheritance in a family in accordance with, or contrary to, au 

alleged custom of the familv. 

« 

Observations on this point in Mirahivi v. I’eRui/aji/m (1S83) 
I. L. R, 8 M. 4G4 approved. 

Appeal from a judgment and decree of the Court of the Judicial 

Commissioner of Sind (January 9. 1912) reversing the decree of the 
District Court (May 31, 1910). 

Lord Buckmaster, Sir Johm Edge, Mr. Amee.r Au. 
and Sir Walter Pitillimore, Bart. 
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The litigation related to the estate of Mir Plussein Ali Khan of 
Talpur, a iMahomedan, who died intestate on January 30, 150/, 
leaving no widow or issue. The suit was instituted by the appellant, 
a son of a half-brother of the deceased, against the respondents, who 
were respective)}" the sister of the deceased and the sister’s son. The 
pleadings raised an issue whether the deceased was a Sunni or a Sljia ; 
both Courts held, in the respondents’ favour, that he was a Shiai 
The main question arising upon the appeal was whether the appellant 
had established a family custom which he alleged, 'I'he custom was 
put forward in different forms, but in substance it was that in the 
family of the deceased daughters were excluded from inheritance m 
favour of sons, and sisters in favour of male paternal collaterals. 


J. C. 
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The trial judge held that the custom was established by the 
evidence, but that decision was reversed upon appeal. 


4 

The facts are stated in the judgment of their Lordships. 


1917. July 2, 3, 5, 6, 9, 10, 12. I\ O. Lawrence^ K.C., and 
Arthur Grey, for the appellant. 

De Gruyther, K.C,, and Sir IV. Garth, for the respondents. 

The arguments were chiefly directed to the evidence, more 
especially to the evidence of instances of inheritance in the family in 
accordance with, or contrary to, the custom alleged. On behalf of 
the appellant reference was made to Bengal Regulation IV, of 1827, 
s. 25 ; H urpurshad v. Sheo Dyal (1), Daya Ram v. Sohel Singh (2), 
Makhan Smgh v. Dolo C3), Mohesh Chnnder Dhal v. Salrugan Dhal{'\), 
Franjivan Dayaram v. Bai Reva (3), Rajah Deedar Hossehi v. 
Zohoor-oon-nisa (6) ; and the Indian Evidence Act (IX. of 1872), 
s, 13. For the respondents reference was made to Mirabivi v. 
Vellayanna (7), Mahomed Sidick v. Haji Ahmed C8), and the Gazetteer 
of India, vol. 22, pp. 397 et seq. 


Oct. 30. The judgment of their Lordships was delivered by 
Lord Buckmaster. On January 30, 1907, Mir Hussein Ali Khan 


■of Talpur died intestate, leaving 

(1) (1876) L. R. 3 I. A. 259. 285. 

(2) 1906 P. R. No, 110 (F. B.). 

(3) 1906 P. R. No. 4. 

(4) (1902) L. R. 29 I. A. 62. 


neither widow nor child. His 

(5) (1881)1. L. R. SB. 482,489. 
(61 (1841)2 Moo. I. A. 441. 

(7) I. L. R. 8 M. 464. 

(8) (1885) 1. E. R. 10 B. 1,9. 
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nearest surviving relations were the plaintiff, Abdul Hussein, the son 
of his brother by the half-blood, one sister, the first defendant upon 
the record, and his sister’s son, who is the second defendant. His 
estate, consisting exclusively of personal property, and largely of 
what we should call personal effects, is of great value, and doubtless 
also, from the character of many of the articles, of great personal 
interest to his relations. It is a dispute about the inheritance of this 
property that has given rise to tlie present appeal. The deceased 
was a member of the family of 'I'alpur Mirs of Sind, who were a 
branch of the large Baluchi tribe. He was a Mahomedan, and, if 
Mahomedan law governed the question, the rights of the parties 
would vary accordingly whether the deceased \vas a member of the 
Shia or of the Sunni sect. If the former, the sister would inherit the 
whole estate ; if the latter, the plaintiff would be entitled to a half. 
The plaintiff alleges, however, that the rights of inheritance are not 
to be determined according to Mahomedan law, but that they are 
regulated by a custom well knowm and distinctly ascertained, by 
which, notwithstanding the provisions of the Koran, women are 
excluded from any share in the inheritance of a paternal relation. 
He further alleges that, if this contention docs not prevail, the 
deceased was a Sunni and not a Shia, and that he is therefore entitled 
to the more limited rights to Nvhich reference has been made. '1 heir 


Lordships think it is convenient to dispose of the latter contention 
first. 


Although the holding of religious opinion is a matter of personal 

faith, and ordinarily it may not be easy to determine what the nature 

of that faith may be, yet in a case like the present, where the question 

lies between two sects so sharply divided in ritual and observances, 

performance of prayers, and public declarations of faith as the Sunni 

and the Shia, it is readily capable of being determined by definite 

evidence of action, conduct, and observance. For reasons which 

their Lordships consider as conclusive, both the Judicial Commis' 

sioner, before whom the case was first tried, sitting as District Judge, • 

and the Court of the Judicial Commissioner of Sind, before whom the 

appeal was heard, have decided that the deceased was of the Shia 

persuasion, and with this finding their Lordships sec no reason to 
interfere. 


I here remains, therefore, for consideration only the question of 
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custom, and upon this the Court of first instance and the Court of 
appeal have differed, the District Court holding that the custom was 
established, and the Court of the Judicial Commissioner of Sind 
deciding that it was not. It is from this latter decision that the 
present appeal proceeds. 

Before proceeding to investigate the facts and circumstances that 
have influenced the two judgments already mentioned, it is desirable 
to make plain what is the position of a person like the plaintiff, who 
asserts that custom, and not Mahomedan law. gives him the rights 
he claims. The appellant alleges that, by s. 26 of Bombay Regula- 
tion IV. of 1827, which has by notice been extended to the district 
of Sind, a presumption ought to be made in favour of the existence 
of a usage or custom where it is known that that usage or custom is 
prevalent. He bases this argument upon the words of the Regula- 
tion, which are as follows : ** The law to be observed in the trial of 
suits shall be Acts of Parliament and Regulations of Government 
applicable to the case ; in the absence of such Acts and Regulations, 
the usage of the country in which the suit arose ; if none such appears 
the law of the defendant ; and in the absence of specific law and 
usage, justice, equity, and good conscience alone.” 
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Their Lordships cannot accept this view. In a case of Daya Ram 
V. Sohel Singh (l), which related to proof of a Plindu custom, the 
Chief Court of the Punjab had to consider a similar question on the 
terms of s. 5 of the Punjab Laws Act, the words of which are more 
strictly in favour of the appellant’s contention than those of the 
Regulation that governs this dispute. This contention was dealt 
with by Robertson J. at p. 410 of the report in words which their 
Lordships think so aptly and expressly declare the true relation of 
the necessity of proof as between customary and established law 
that they may with advantage be reproduced. '1 he learned judge 
said : In all cases it appears to me under this Act, it lies upon the 
person asserting that he is ruled in regard to a particular matter by 
custom, to prove that he is so governed, and not by personal law, 
and further, to prove what the particular custom is. There is no 
presumption created by the clause in favour of custom ; on the 
I contrary, it is only when the custom is established that it is to be 
the rule of decision. The Legislature did not show itself enamoured 
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of custom rather than law. nor does it show any tendency to extend 
the principles ' of custom to any matter to which a rule of custom 
is not clearly proved to apply. It is not the spirit of customary law, 
nor any theory of custom or deductions from other customs which is 
to be a rule of decisions, but only ‘ any custom applicable to the 
parties concerned which is not and it therefore appears 

to me clear that when either party to a suit sets up * custom ’ as a 
rule of decision, it lies upon him to prove the custom which he seeks 
to apply ; if he fails to do so clause (/>) of s. 5 of the Punjab Laws 
Act applies, and the rule of decision must be the personal law of the 
parties subject to the other provisions of the clause.” 


'i'he principle that u derlies this statement is. in their Lordships’ 
opinion, correct, and is applicable to the construction of the RcE^uIa- 
tion that governs the present case. It is therefore incumbent upon 

the plaintiff to allege and prove the custom on which he relies, and 

It becomes important to consider the nature and extent of the proof 
required. I Iieir Lordships have carefully considered tlie difficulty 
of applying all tlie strict rules that govern the establishment of 
custom in this country to circumstances which find no analogy here. 
Custom binding inheritance in a particular family has long been 
recognized in India (see /\(}y y, JI ccrdiuciicc 

momah (l) ), although such a custom is unknown to the law of this 
country, and is foreign to its spirit. Customs alTecting descent in 
certain areas or customs affecting rights of inhabitants of a particu- 
lar district are perhaps the nearest analogies in this country. But 
in England, if a custom were alleged as applicable to a particular 
district, and the evidence tendered in its support proved that the 
rights claimed had been enjoyed by people outside the district, the 
custom would fail. 'I his principle, however, it seems to their 
Lordships, ought not to be applied in considering such a custom as 
the one claimed here, since, if the custom were in fact well established 
m one particular family, whether it were enjoyed or no by another 
family would not aHect the question, since the custom might be 
independent m each case, and the evidence would not establish that 
the custom failed by reason of the inability to define the exact 
hnuts within which it was to be found when once it was established 
that, within certain and definite limits, it undoubtedly existed 
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Nor are their Lordships prepared to accept without qualification 
the statement of the additional Judicial Commissioner, Mr. H. N. 
Crouch, that it is necessary to reject as useless for proving the 
custom “ all those instances where we have no evidence that the 
deceased left any estate at all, or where there is no evidence to show 
its nature or value, or the amount of liabilities against it, e.g., 
whether or not it consisted merely of a jagir, or mafi land, or of 
heirlooms, or of land heavily mortgaged, or of the family demesne ; 
where there is no proof and no admission that the lady said to have 
been excluded had a legal claim to a share under the ordinary law ; 
where, in case of a married lady, we have no evidence showing the 
actual amount of dowry received ; where, in case of unmarried 
ladies, there is no proof that they knew of the custom and stood aside 
in obedience to it. And in all those cases where a witness states that 
he has himself excluded his own sisters, or nieces, our judgment as 
to the value of such statement as evidence of the custom having been 
enforced must be held in suspense until there is also evidence before 
us That the ladies had independent advice, and, with full and 
intelligent knowledge of the custom, voluntarily acquiesced in their 
exclusions.” An example of each of the conditions there laid down 
ought certainly to be established by some witness, but it is not, in 
their Lordships’ opinion, necessary that all should be proved in 
every case, as this might greatly weaken the evidence by tradition 
to which in a custom of the character under consideration great 
weight is due. 
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But, as pointed out by this Board in Kamalaksh7ni Ammal v. 
Sivantha Perumal Sethurayar {V) \ “it is of the essence of special 
usages modifying the ordinary law of succession that they should be 
ancient and invariable : and it is further essential that they should 
be established to be so by clear and unambiguous evidence. It is 
only by means of such evidence that the Courts can be assured of 
their existence, and that they possess the conditions of antiquity 
and certainty on which alone their legal title to recognition depends/’ 

It is therefore necessary to define what is the custom, and then 
examine the evidence to see if it satisfies the conditions so laid down. 
It is urged against the appellant that he alleged the custom on which 
his case depends in three different forms : first, in the plaint filed on 
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July 12, 1907, in which he asserted his rights as arising from current 
and immemorial custom of the dynasty of the parties ; secondly, in 
an affidavit sworn by him on July 10, 1907, where he said that the 
custom was that a woman after her marriage loses all interest and 
right of inheritance in the property left by her relations (on the 
father’s side) ” ; and finally in the plaint in the present proceedings, 
where the custom is asserted in these terms ; " But according to the 
custom regulating the inheritance by females in the family of the 
parties and amongst the respectable Balochis and Sardars, which is 
ancient and which is invariable, and has been acted upon from time 
immemorial, and which has obtained amongst Sunnis or Shias alike, 
a woman is entitled to her proper dowry according to the rank or 
status of the family, and she has no other rights of inheritance to the 
properly of her paternal relations/’ 


'ihere certainly is a marked difference between these different 
customs, but their Lordships are not prep:ired to give this fact such 
weight as to crush the appellant’s case, and they will assume that 
the custom upon which he relies is a custom by which, in the event of 
intestacy, daughters of the deceased are excluded in favour of their 
brothers, and sisters in favour of male paternal collaterals, and the 
question is, was such a custom proved ? 


A very large number of witnesses were called in its support, and a 
number of instances, amounting to sixty-one in all, were given as 
evidence of its operation. 'J his evidence has been the subject of the 
most painstaking and careful analysis by both the Courts, and has 
again been carefully considered by their l.ordships with the assist- 
ance of the criticisms made, both in the District Court and in the 
Court of the Judicial Commissioner. Upon the whole their Lord- 
ships think that this evidence fails to satisfy the necessary standard 

of proof and that upon this point the judgment of the Court upon 
appeal must be accepted. 


I heir Lordships do not propose to examine again in detail each 
one of the instances mentioned, for there are one or two general 
observations which are, in their opinion, suiTicient. The custom 
alleged, in its form most limited and best suited to the plaintiff’s 
case, is a custom confined to the Talpiir Mirs, the descendants 
of one Kaku khan. These descendants are now represented by 
eight different families, namely, Sorabanis, Rustomanis, Bijranis, 
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Shahdaris, Mahomedanis. Shahwanis, Jamanis, and Manikanis, of J* C- 

which the deceased belonged to the Shahdanis. Relevant and i9i7 

material instances are to be extracted from the descent of these abdul 

families. The attempt to extend the custom to the “ respectable Hussein 

Balochis and Sardars ” broke down, and it would in their Lord- 

ships’ opinion, under any circumstance, have been unsafe to assume Sona 

, , Dero. 

a custom applicable to a group of people so vaguely defined 

as those covered by the definition of “ respectable Balochis 

and Sardars.” Dealing, therefore, with the Talpur Mirs alone, 

their Lordships think the evidence is subject to the following 

comments : — 

1 

In the first place, many of the instances relate to descendants 
of a ruling family and depend upon the eldest son inheriting to the 
exclusion of his brothers and sisters. Although it is true that the 
sisters are excluded, yet it is plain that we have not in these cases 
reached the custom on which the plaintiff relies, because in a 
ruling family an overriding custom has excluded all males as well 
as females in favour of the eldest male. Nine further cases relate 
to instances where the excluded daughters were unmarried and 
living with their brothers. These instances cannot be confidently 
relied upon. The position and relationship of the different mem- 
bers of the family must always be considered in determining whether 
claims are not met because the rights to which they relate do not 
exist, or whether they are put on one side because, in the circum- 
stances, there is no need that they should be asserted. This is 
pointed out in the case of Mirabivi v. Vellayaivia (l) by Turner C. J. 
and Hutchins J. It is there stated at p. 465 ; “ It must be 
admitted that instances have been adduced in which the claims of 
daughters and sisters to a share have been ignored, or they have 
been allotted maintenance, though the cases mentioned by the 
judge of a partition in the father’s lifetime are not inconsistent 
with Mahomedan law. There are also cases in which married 
daughters have been treated as estranged from the family. But 
instances of this kind will be found to occur where there is no doubt 
that the family is governed by pure Mahomedan law. Indeed, in 
many parts of the country it is unusual for Mahomedan ladies to 
insist on their unquestioned rights. They will often prefer being 
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maintained by their b- others to taking a separate share for them- 
selves, and when they are married the marriage expenses and 
presents are often, by express or implied agreenient, taken as 
equivalent to the share which they could claim. Moreover, 
Mahomedan females are so much under the influence of their male 
relations that the mere partition of the property among the males 
without reference to them cannot count for much. With that 
statement their Lordships are in entire agreement. 

In certain other instances there is no substantial evidence of 
property to be divided, and in the most recent cases of all there is 
only one witness who speaks in their support, although it is plain 
that there must have been others who could have spoken upon the 
matter. It ought not, of course, to be assumed that a custom fails 
because certain of the instances brought forward in its support 
may be referable to other causes than the custom relied upon ; nor 
again, because in certain respects some of the witnesses may be 

found untrustworthy. 

But there is one outstanding circumstance in the present case 
which their Lordships think demands attention. Mir Rustom 
Khan is the admitted head of the Ruslomanis. He is a man of 
position and authority, and he says in plain terms that “ there is no 
such custom amongst our families by which daughters and sisters 
are excluded from inheritance. '1 hey get their share of inheritance 
according to Mahomedan law'.” 

He is supported by other witnesses, of whom the learned trial 
judge says that they are all witnesses of high position, and that 
there seems no special reason why they should combine to give false 
evidence on behalf of the defendants, although he adds that Mir 
Rustom Khan was not on good terms w'ith the plaintilT, and inclined 
to exaggerate his evidence. But the learned judge declines to accept 
the view that these important witnesses are committing perjury, and 
the statement which he thinks shows a tendency to bias in favour of 
the defence is a statement which may w'ell have been misunderstood. 
Mir Rustom Khan was speaking of the religion of the deceased, and 
stated that whenever a Sunni entered his house he had it washed 
three times. As the servants were Sunnis the learned judge thinks 
that this is a clear improbability. It appears to their Lordships 
quite possible that Mir Rustom Khan was only referring to people 
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of a similar social standing to tlie deceased, who, it is not unreason- 
able to assume, would not pay the same attention to the religion of 
his servants that he might to the religion of his friends. But 
however this may le, Ri-stcm Khan can have been under no mis- 
apprehension upon the question of this custom. If he did not 
know of it, it may be safe to say that it did not exist. If he did 
know of it, he could not have denied the knowledge without 
deliberate untruth, which there is no reason to impute to his 
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evidence. 


There is, however, one instance in connection with his testimony 
which does need some further consideration. Mir Validad Khan, 
who w'as the paternal uncle of Rustom Khan, died leaving three sons 
and six daughters. Mir Rustom Khan was asked to determine how 
the estate should be divided among the three sons, and he made an 
award effecting this division. It is suggested that if no such custom 
as that alleged existed be must have known that he was making an 
improper division of the property. 'J heir Lordships do not think 
this is the only and necessary inference. He was never asked to 
determine the rights as between the brothers and the sisters, but 
merely how to divide the property among the brothers themselves, 
and it may well be that he assumed that arrangements had been 
made with the sisters which rendered it unnecessary for him to 
consider anything more than the actual point that he was called 
upon to determine. He also speaks to a matter to which constant 
reference is made by the witnesses, and that is that the question of 
inheritance is decided in each family, ei her bj' a family council or by 
the head of the family. This is an extremely probable explanation 
of many of the insiancesin the present case, and if it be accepted it 
destroys the custom, because the division made according to the 
wishes of the members of a family council is certainly not the custom 
on which the plaintiff relies. 


In every case of this kind the burden of proof lies heavily upon 
the plaintiff, and, though his evidence may consi.st of a number of 
striking instances in support of his case, it receives a severe blow 
when prominent members of the families concerned deny that the 
custom exists. 

There is also another piece of evidence which is of considerable 

value : this is to be found in the revenue records which relate to the 
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descent of the property of Mir Ghulam Ali Khan, who died leaving 
three wido.vs, one sister, two daughters, and a brother ; one of these 
records, dated October, 1903, shows a clear division according to the 
Mahoniedan law, and not according to any such custom as is alleged. 

'I here are no other revenue records produced, and it is said that the 
reason of their non-production is that they do not assist the defen 
dant’s case. But their Lordships think the omission is serious. 
'I'he best evidence associated with any such custom as that alleged 
would be found in connection with the division of land, and these 
records would at least have established the fact that land was left, 
its extent and character, and would, were it the fact, make clear the 
point which the evidence leaves uncertain, that, in the division of 
this property, the women were excluded. 

The argument put forward by the defendant that, in many of the 
cited instances, the women said to have been excluded have been 
provided with dowries either in the lifetime of the own er of the estate, 
on the division of which they received no benefit, or after his death 
by a male relation, and that this was equivalent to and must be 
taken as a recognition of their right to share, is one to which their 
Lordships are unable to accede. It is quite possible that the 
husband of a wife who had been suitably dowered would not desire 
to claim rights of inheritance against those by whose generosity or 
at whose expense the dower had been provided, but this would not 
involve the conclusion that the right to share existed and had been 
satisfied by the dower. 

Again, such an argument, though it might afTect inheritance as 
between father and daughter, would not cover the present case, for 
if a daughter had been dowered by her father, and this were treated 
as equivalent to an advancement of her share in his estate, this would 
not affect a claim like the present put forward by a woman to a 
share in her brother’s estate by whom she had never been dowered 
at all. 

The ground upon which their Lordships base their judgment does 
not include any such considerations; it is their opinion that, although 
there is much reason in history for the custom alleged, and some 
evidence by which it receives support, yet on the whole the evidence 
has fallen short of the standard to which it must attain in order 
to succeed in altering the devolution of property according to 
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Mahomedan law to a devolution determined by a family custom, 
and they will accordingly humbly advise His Majesty that this 
appeal should be dismissed with costs. 

Solicitor for appellant : E. Dalgado. 

Solicitors for respondents : Woiiiner Sons. 


J. C. 
1917 


Abdul 

Hussein 

Khan 

V, 

BIBI SONA 
DERO. 


J. c.* 
1917 
Oci. 19. 

Deolaratory Decree — AUeiuiiioji hy Hindu Widow — Suit ly Beversioners 

— Specific Relief Act (I. of 1877), s. 42. 

The widow and daughter of a deceased Hindu governed by the 
Mitakshara executed a deed of gift of his property in favour of one 
of the next reversionary heirs to the deceased. Three brothers who 
claimed to be reversionary heirs equally with the grautee sued for a 
declaration that the deed was invalid and not operative as against 
them after the deaths of the grantors. The grantee pleaded that 
he was the only next reversionary heir and that, upon the principle 
of acceleration, he was absolutely entitled to the property by virtue 
of the deed. Both Courts in India found that the plaintiffs were 
also next reversioners. The High Court made a declaration in 
favour of the plaintiffs as prayed: — 

Held, that the declaration was rightly made under s. 42 of the 
Specific Relief Act (I. of 1877) although it necessarily involved a 
finding that the plaintiffs were next reversionary heirs. 

Janaki Ammal v. Narayanasami Aiyer (1916) L. B. 43 I. A. 207 
distinguished. 

Appeal from a judgment and decree of the High Court (January 29, 

1914) reversing a decree of the Subordinate Judge Third Court, 

Patna. 

The litigation related to the property of one Deonarayan Singh, 
deceased, and arose under the following circumstances. Four 

* Present: Lord Parker of Waddington, Lord Wrenbury, Sir 
John Edge, Mr. Ameer Am, and Sir Lawrence Jenkins. 
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brothers, Mahipat, Saligram, Het Narayan, and Drigpal, who were 
governed by the Mitakshara law, were at one time joint-owners of 
family property, but were all dead at the date of the suit. Saligram 
was succeeded by his only son, the said Deonarayan, and the 
property was then partitioned. Deonarayan died leaving a widow* 
Jaibasi Roer, and a daughter, Sakalbati Koer, who were the third 
and fourth respondents. The appellant Saiid.agar was the only son 
of Mahipat. Het Narayan died childless. Drigoal had three sons, 
namely, Jagdip, who died during the litigation, and the respondents 
Pardip Narayan and Barhanideo. 


On April 2S, 1906, Jaibasi Koer and Sakalbati Koer executed a 
tamliknama. or deed of gift, by which they abso'utely conveyed to 
Saudagar the property which had belonged to Deonarayan, and put 
him into possession. 

The sons of Drigpal in 1908 instituted the present suit against 
Saudagar, Jaibasi Koer, and Sakalbati Koer. The plaintids prayed 
for a declaration that the ladies had no right to execute the tamlik- 
nama, and that the appellant Saudagar had acquired no title there- 
under. '1 hey also claimed possession, but that claim was abandoned 
upon the appeal to the High Court. 

'1 he appellant by his written statement contended that the 
plaintiffs had no cause of action. He alleged that Drigpal was only 
a half-brother of Saligram and that he, the appellant, was the only 
reversionary heir. He contended that the elTect of the tamliknama 
was to make him absolute owner of the properties according to the 
principle of acceleration, and that the plaintiffs had not, and could 
not in future have, any right in it. 


The Subordinate Judge dismissed the suit on the ground that the 
plaintiffs had no cause of action during the life of Jaibasi Koer and 
Sakalbati Koer ; he, however, found as a fact that Drigpal and 
Saligram were brothers of the whole-blood, the plaintiffs conse- 
quently being presumptive heirs equally with Saudagar, 

1 he plaintiffs appealed to the High Court, limiting their appeal to 
a claim fora declaration that the tamliknama of April 25. 1906, was 

not valid, nor operative against them after the deaths of Jaibasi 
Koer and Sakalbati Koer. 

The High Court (Stephen and Mullick JJ.) agreed with the finding 
of fact, and made the declaration as prayed. In the course of their 
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judgment they said ‘‘the fact that such a declaration must be 
founded upon reasons that would support a declaration that the 
plaintiffs are heirs to Deonarayan, were it open to us to make such a 
declaration, cannot shut them out from their right to a declaration 
as to the validity of the document in question.*’ 


1917. Oct. 19. Sir Erie Richards, A^ C., and Dunne, K, C.. for 
the appellant. In substance the object of the appeal to the High 
Court was to obtain a declaration that the plaintiffs were presump- 
tive heirs equally with the present appellant. Under these circum- 
stances a declaratory decree should not have been made : Kathama 
Nachiar v. Dorasmga Tever {\) \ Janaki Animal v. Narayanasami 
Aiver. (2) The suit contemplated by s. 42 of the Specific Relief 
Act is one on behalf of all the reversioners, impeaching a transaction 
as against those who may eventually become heirs : V enkafanara- 
yana Pillai v. SubbammaL (3) The present suit was not of that 
nature. [Reference was also made to Mayne’s Hindu Law, bth ed., 

pars. 647, 648.] 

De Griiyther, K.C , and Parikh, for the first and second respondents, 
were not called upon. 

The judgment of their Lordships was delivered by 

LORD PARKER OF WaddinGTON. Their Lordships do not con- 
sider it necessary to call upon counsel for the respondents in this 

appeal. 

The question is a very short one. It appears that the High Court 
from which the appeal has been brought has made a certain declara- 
tion. There is absolutely no ground for saying that that declaration 
is in any way erroneous, nor has counsel for the appellant suggested 
any error. The point is simply whether, under the practice preva- 
lent in India, such a declaration ought to have been made. In 
order to show that no declaration ought to have been made, reference 
has been made to various cases, and in particular to the case of 
Janaki Ammal v. Narayanasami Aiyer. (2) The point of that case 
is this : There was a Hindu widow entitled to an estate, and a suit 
was brought by a person, presumptively entitled as heir after her 

(1) (1875) L. R. 2 I. A. l69. (2) (1916) L. R. 43 I. A. 207. 

(3)(1915)L. R.42I.A. 125. 
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death, to prevent waste. It was held that there was no waste at all, 
and the question arose whether, under those circumstances, it was 
proper to give the persons presumptively entitled a declaration of 
their title as presumptive, or as sometimes called reversionary, heirs, 
and it was held by this Board, that no such declaration ought to be 
made. It is said that this case is analogous to that, and that no 
declaration ought to have been made. On the other hand, if s. 42 
of the Specific Relief Act. liS77, is referred to, it will be seen that one 
of the illustrations given is this : “The widow of a sonless Hindu 
alienates part of the property of which she is in possession as such. 
The person presumptively entitled to possess the property if he 
survive her, may, in a suit against the alienee, obtain a declaration 
that the alienation was made without legal necessity and was there- 
fore void beyond the widow’s lifetime.” 


It appears to their Lordsiiips to be clear on this section that where 
any deed is executed, the result of which may be to prejudice the 
interests of the reversionary heirs, those heirs, though still rever- 
sionary and though they may never get any title because events may 
preclude them from doing so. may have a declaration as to the effect 
of the deed, 'i'he declaration here is simply confined to that. It 
is a declaration that a certain deed which was executed by the 
Hindu widow in possession, and purporting to confer the abso- 
lute estate in the property on one of the reversionary heirs, is 
not binding on the other reversionary heirs. It was intended that 
this deed should operate to confer the whole interest on the 
grantee, on the fooling that the other reversionary heirs, being 
of the half-blood only, could not come in in competition with 
the grantee, and the real question in the suit, as far as their 
Lordships can make out, was simply whether the claimants were 
claimants of the half blood or of tlie whole-blood, and it was 
decided by both Courts that they were not of the half blood, but of 
the whole-blood. 


Lnder these circumstances it appears to their Lordships that this 
is an exact illustration of that which s. 42 of the Specific Relief Act 
was meant to provide for. It is quite true that it involves a finding 
that the plaintiffs in this case are reversionary heirs, but that must 
always be the case where a declaration is made following the 
illustration (f) of the section, because it is only in virtue of the persons 


VOL. XLV.; 


INDIAN APPEALS. 


25 


claiming the declaration being reversionary heirs, and therefore 
presumptively entitled, that the declaration is made. 

Under these circumstances their Lordships can see no possible 
ground for interfering with the decree of the High Court, and the 
appeal therefore should be dismissed with costs. Their Lordships 
will tender their humble advice to His Majesty accordingly. 

Solicitors for appellant : T, Z. IVilson Co. 

Solicitor for respondents ; E. Dalgado. 


KRISHNASAMI PANDIKONDAR .... APPELLANT; 

AND 

RAMASAMI CHETTIAR AND OTHERS . . . RESPONDENTS. 

ON APPEAL FROM THE HIGH COURT AT MADRAS. 

Practice — Appeal to Sigh Court — Time-barred Appeal — Ex parte Order 
of single Judge admitting Appeal — Reconsideration upon Searing of 
Appeal — Indian Limitation Act (IX. of 1908), s. 5. 

At the hearing by a Division Bench of the Madras High Court of 
an appeal presented after the period allowed by the Indian Limita- 
tion Act, 1908, but which has been admitted under s. 5 of that Act 
by an order made ex parte by a single judge, there is jurisdiction 
to dismiss the appeal upon the ground that sufficient cause for the 
delay has not been shown. 

The above procedure is in accordance with the practice of the 
IVIadras and other Hugh Courts, but it is urgently expedient that 
procedure should be adopted which will secure that any question of 
limitation affecting the competence of the appeal should be deter- 
mined finally at the stage of its admittance. 

Appeal by special leave from a judgment and decree of the High 
Court (November 4, 1908) dismissing an appeal from a decree of the 
additional Subordinate Judge of Tanjore. 

The suit was instituted by the first respondent against the 
appellant and other persons who were joined as respondents to 
the appeal to the High Court and in the present appeal. The 

* Present: Lord Parker op Wadmngton, Lord Wrenburt, Sir 
John Edge, Mr. Amee» Ali, and Sir Lawrence Jenkins. 
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Saudagar 

Singh 

V. 

Pardip 

Singh. 


J. C.* 
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A^8. 
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J. C. claim was in respect of the estate of the Zamindar of Sillatur, 
1917 deceased. 


Krish- 

NASAMI 

Pandi- 

KONDAR 

V. 

Ramasami 

Chf/itiar. 


The facts material to the question of practice, whic i alone was 
arj^ued before the Board and is the subject of the judgment of their 
Lordships, appear from that judgment. 

1917. Oct. 16, 17, 18, Sir Erie Richards, K.C., and Kcnworthy 
Brown, for the appellant. There was no power in the High ('ourt to 
reconsider the order admitting the appeal. The order was properly 
made by a single judge under the Rules of the Madras High Court, 
1905. r. 1 (l. )(/;). The respondents must have had notice of the order, 
since they filed evidence controverting the affidavit upon which 
the order was made. The respondents’ proper remedy was by an 
application under s. 6J3 of the Code of Civil Procedure for a review 
of the order. Review is applicable in the case of an ex parte order: 
VVoodrolTc and Ameer Ali, Civil Procedure Code, p. 1316. At the 
time of the hearing the right to apply for a review, or to appeal (if 
there was that right) was barred by limitation. 'I'here is no inherent 
power in the High Court to reconsider an order of the Court unquali- 
fied in its terms ; the power, not being given by the Code, does not 
exist. The procedure followed in the present case was held to be 
invalid by the Calcutta High Court in Bharrutt Chunder Roy v. Issur 
Chunder.{\) That decision has not been followed in later cases: 
Dnbey Sahey v. Caneshi Lai (2): Jhotcc v. Omesh Chunder (3); 
Bhismadeo Das v. Sita Nath Ray (v), including Venkatrayudu v. 
Nagadu (5) in Madras. 'I'he procedure is, however, not supported 
by the Code and is ultra vires. If there was power to reconsider 
the order admitting the appeal the affidavit evidence shows that 
there was "sufficient cause” within s. 5 of the Limitation Act for 
admitting it. 


De Gruyther, K . C„ and O'Gorman, for the respondents, were not 
called upon. 


Nov. 8. The judgment of their Lordships was delivered by 

Sir Lawrence Jenkins. On November 4. 190S, the High Court 
of Madras dismissed an appeal from an original decree on the ground 

1. (1867) 8 Suth. W. R. in. 3. (1879') I. L. R. 5 C. 1. 

2. (187.';) I. L. R. 1 A. 3-4 (F.R.), (1882) 17 Cal. W. N. 42. 

5. (1886) I. L. R, 9 M. 450. 
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that it was barred by limitation. From this order of dismissal the 
present appeal has been preferred, and in its support it has been 
contended, first, that the order was without jurisdiction and, 
secondly, that it was erroneous on the merits. 

The original decree was passed on February 8. 1905, in the Court 
of the additional Subordinate Judge at Tanjore in the plaintiff’s 
favour. Against it the first defendant, Krishnasami Pandikondar, 
preferred an appeal to the Madras High Court. The last day for its 
presentation was July 10, when the Court reopened after vacation ; 
but it was not presented until July 12, 1905. It was then returned 
to the appellant as out of time. It thus became necessary for the 
appellant to satisfy the Court that he had sufficient cause for not 
presenting his appeal within the prescribed period. He accordingly 
again presented his appeal on July 26. supported tiiis time by 
affidavits purporting to explain the delay. I he application for 
admission came before Sankaran Nair J., sitting as a single judge, 
and on July 31 he made an order in these terms ; “Delay excused in 
the circumstances and appeal admitted.” 


J.C. 

1917 

■ 

Krish- 

nasami 

Pandi- 

kondar 

Ramasami 

Chettiar. 


When notice of this appeal was served on the respondents does 
not appear, but in the following November affidavits were filed 
■controverting the material allegations in those on which delay had 
been excused. Further affidavits were subsequently filed on both 
sides. 


The appeal thus admitted came on for hearing before a Division 
Bench of the Court on October 7, 1903, and at the outset it was 
objected that the appeal was out of time, and so not competent. 
The Court, after an examination of the several affidavits, accepted 
this view and, on November 4, 1903, dismissed the appeal as pro- 
vided by s, 4 of the Indian Limitation Act. A subsequent applica- 
tion for review failed. 

It has been argued that the admission of the appeal by Sankaran 
Nair J. was final, and that the Division Bench had n^ jurisdiction at 
the hearing of the appeal to reconsider the question whether the 
•delay was excusable. But this order of admission was made not 
only in the absence of Ramasami Chettiar, the contesting respondent, 
but without notice to him. And yet in terms it purported to deprive 
liim of a valuable right, for it put in peril the finality of the decision 
in his favour, so that to preclude him from questioning its propriety 
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would amount to a denial of justice. It must, therefore, in common 
fairness be regarded as a tacit term of an order like the present that, 
though unqualified in expression, it should be open to reconsideration 
at the instance of the party prejudicial^^ affected ; and this view is 
sanctioned by the practice of the Courts in India. 

But there remains the contention that, at any rate, the Court 
exceeded its jurisdiction in permitting the question of limitation to 
be reopened at so late a stage as the hearing of the appeal. This 
objection, however, has all the appearance of an afterthought. It 
was not urged at the hearing, though the appellant was represented 
by so experienced an advocate as Sir Bashyam Aiyangar ; nor was it 
even mentioned in the original review petition. It was no doubt 
advanced at a later stage as an additional ground for review, but it 
met with no success, for the High Court held that the procedure 
adopted in this case was in accordance with the usual practice of 
the Court. 'I'he authorities, moreover, show that this practice is 
not peculiar to Madras, and in the circumstances their Lordships 
hold that the Division Bench had jurisdiction to reconsider the 
sufficiency of the cause shown, and to do this at the hearing of the 
appeal. 


But while this procedure may have the sanction of usage it is 
manifestly open to grave objection. It may, as in this case, lead to a 
needless expenditure of money and an unprofitable waste of lime, 
and thus create elements of considerable embarrassment when the 
Court comes to decide on the question of delay. 'I'heir Lordships 
therefore desire to impress on the Courts in India the urgent 
expediency of adopting in place of this practice a procedure which 
will secure at the stage of admission, the final determination (after 
due notice to all parties) of any question of limitation affecting the 
competence of the appeal. 

On the merits little need be said. It is the duty of a litigant to 
know the last day on which he can present his appeal, and if through 
delay on his part it becomes necessary for him to ask the Court ta 
exercise in his favour the power contained in s. 3 of the Indian 
Limitation Act, the burden rests on him of adducing distinct proof 
of the sufficient cause on which he relies. It was with the claim of 
such a litigant that the Division Bench had to deal, and, after a 
careful and critical examination and appreciation of the evidence*. 
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the learned judges distrusted his explanation and held that sufficient 
cause had not been shown. The Court therefore declined to exercise 
in his favour the power to excuse delay. It has not been shown that 
in this the Court fell into any error, and their Lordships consequently 
decline to interfere with its decision. They will therefore humbly 
advise His Majesty that this appeal should be dismissed with 
costs. 


J. C. 
1917 

Krish- 

nasami 

Pandi- 

kondar 

V. 


Kamasami 

Chettiar. 


Solicitor for appellant : Douglas Grant. 


Solicitors for respondents : CuapmafhWal ler Shephard. 


BHAGVVANDAS PARASRAM (a Firm) 


. . APPELLANTS ; 


and 

BURJORJI RUTTONJI BOMANJI . . . RESPONDENT. 

ON APPEAL FROM THE HIGH COURT AT BOMBAY 


J. c.* 

1917 

Nov. 26. 


■Coniraet — Wager — Sale — Unilateral Intention to wager — Paicka 
Adatias — Bombay Act III. of 1865, ss. 1, 2 — Indian Contract Act 
(IX. of 1872), s. 30. 


Speculation does not necessarily involve a contract of wagering, 
and to constitute a wagering contract an intention to wager by 
both parties is essential. 

The respondent instructed the appellants, who acted as paklia 
adatias, to sell for him 4,000 tons of linseed for future delivery. 
According to the customary incidents of the employment of pakka 
adatias the transaction between the parties took the form of a 
sale from the respondent to the appellants. The appellants made 
contracts in their own names selling the linseed to various buyers 
at the agreed price. The appellants consequently did not stand 
to gain or lose by any change in the market price. There was no 
agreement or understanding, express or implied, between the appel- 
lants and the respondent that the linseed should not be delivered, 
nor that the appellants should protect the respondent from liability 
to make delivery. The market price having risen before the date 
of delivery, and the respondent not haring made any delivery, 
the appellants sued him to recover the loss incurred by them 


* Present : Lord Buckmasteb, Sir John Edge, Sir Walter 
pHiLLiMORE, Bart., and Sir Lawren<^ Jenkins. 
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upon tlio contracts of resale, less an amount deposited by the- 
rospoiuU-nt as security against loss: — 

Ilrfd, tliat (he transaction was not a wagering contract, even if 
the a|>i>ellants did not exjiect tlie respondent to deliver, and that 
the ai»|»eliants Avere entitled to recover. 


Al’i'KAi. from a judgment and decree of the High Court (March 28, 
1913) reversing a judgment and decree of Beaman J. (October 24,. 
1912). 

1 he a* pellants sued the respondent in the High Court to recover 
a sum of over Rs. 90,0(0 on account of losses incurred by them as 
pakka aclatias upon the sale and purchase of 4000 tons of linseed. 
The respondent, among other defences, alleged that the transactions 
out of which the debt arose were by way of gaming and wagering. 

1'he facts appear from the judgment of their l ordships, and 
more fully from the reports, mentioned below, of the hearings in 
the High Court. 

Beaman. J. made a decree in the appellants’ favour. In the 
course of liis judgment, which is reported at J. L. R. 37 B. 3-l7, he 
said: \\herc, therefore, a pakka adatia, who has been compelled 

owing to default of his client on one side or the other either to find 
goods or money, seeks to receiver from that defaulting client the 
amount he has thus been obliged to pay on his account, it becomes, 
I think, on the face of it almost impossible to say that as between 
him and his client any defence of wagering could succeed. There 
may be very exceptional cases where the defendant could satisfy 
the Court that the pakka adatia not only knew that he (the defen- 
dant) was merely gambling, but that the client whom he found 
either to buy or sell w'ith the defendant w'as gambling too ; and 
if that could be satisfactorily proved then doubtless the inter- 
mediary would be affected by the provisions of Act III. of 1865 
and could neither recover his commission nor any losses he had 
voluntarily incurred on account of his client. Such a case. 1 think, 
could only occur where the pakka adatia had handed over a com- 
plete order of one client to another and could be shown conclusively 
to have been fully aware of the intention of both those clients to 
do nothing more than gamble in dificrences,” 

Upon appeal Sir Basil Scott C. J. and Chandavarkar J., by a 
judgment reported at I. L. R. 38 B. 347, set aside the decree 
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holding that the common understanding between the appellants 
and the respondent was that the dealing should be merely in diffe- 
rences. and that the employment of the appellants was consequently 
by way of wagering and illegal. 

1917. Oct. 26, 29, Sir W. Garth, for the appellants. The 
transaction was not by way of wagering. The appellants could 
neither gain nor lose by the rise or fall of the market since they 
sold at the price at w'hich they bought. Whatever the event they 
could only recover their commission and an indemnity for losses. 
It is not material that the respondent may not have intended to 
deliver, even if the appellants knew that that was so. [Reference 
was made to Bhagwaiidas v. Ca?iji (l), Bombay Act III. of 1865, 
ss. 1, 2, and to the Indian Contract Act (l. of 1872), s. 30.] 


J C. 

1917 

Bhagwan- 

DAS 
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V. 
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kUTTONJI 

Bomanji. 


Nov. 26. The judgment of their Lordships was delivered by 

Sir Lawrence Jenkins. This appeal arises out of a suit for 
the recovery of money. Many defences have been pleaded, but 
only one need now be noticed ; it is that the transactions on which 
the claim rests were agreements by way of wager. At the trial 
several issues were framed, and the third was in these terms: 
''Whether the transactions mentioned in the plaint are not wagering 
transactions and whether the plaintiffs were not aware of the 
defendant's intention to deal in differences only ?” 

The trial judge, sitting on the original side of the High Court 
at Bombay, found [all the issues in the plaintiffs’ favour, and passed 
a decree for the amount claimed. On appeal the appellate bench 
of the High Court agreed with the findings of the trial judge on 
all the issues but the third. On that it held in favour of the defen- 
dant, and dismissed the suit. It is from that decree that this 
appeal has been preferred by the plaintiffs, and the only question 
is whether the plea that the transactions were by way of wager 
has been established. 

At the date of these transactions the plaintiffs were a firm carrying 
on a large mercantile business at Bombay, and, as a branch of it, 
they were in the habit of acting as pakka adatias. The defendant, 
on the other hand, was a young man without any regular business, 

(!' (1905) I. L. R. 30 B. 205. 
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who. with the aid of winnings in a lottery, engaged in speculative 
transactions on the Bombay market. 

In June and July 1910, he instructed the plaintiffs to sell for 
him three several lots of linseed amounting in all to 4000 tons for 
September delivery. On the strength of this order the plaintiffs 
sold linseed to this amount by separate contracts to thirty-nine 
buyers. Though the transactions took the form of sales by the 
defendant to the plaintiffs, followed by resales by the plaintiffs 
to thirty-nine buyers, the plaintiffs acted throughout as pakka 
adatias, and. to secure them against loss, sums amounting in the 
aggregate to Rs. 61.000 were deposited with them by the defendant 
as margin money. 

The market went against the defendant, and at the end of August 
the piaintilTs asked him either to give delivery of the linseed, or 
to authorize them to purchase linseed on his behalf. The defendant, 
however, did neither the one nor the other, and so the plaintiffs, 
acting within their rights, discharged their obligation to the thirty- 
nine buyers by deliver ing 300 tons. and by making cross-contracts 
and paying differences as to the balance of the linseed. The result 
was that after giving the defendant credit for the Rs. ol ,000 deposited 
as margin money and a sum of Rs. 5804 due to him on another 
account there was due to the plaintiffs Rs. 90,763. unless the 
plea of wagering is an answer to their claim. To determine whether 
this plea is applicable it is necessary to consider the real nature 
of the relations between the parties to the transactions. The case 
has proceeded in both the Courts on the footing that the plaintiffs 
were employed by the defendant and acted as pakka adatias, and 
the description in Bhagioandas v. Cauji (l) of the customary inci- 
dents of such an employment was applicable to the circumstances 
of this case, though it is to be noted that the defendant was not 
an up-country constituent. 

The plaintiffs, therefore, acted in conformity with the terms of 
their employment when they made the contracts with the thirty- 
nine buyers. And as they made these contracts in exercise of the 
authority conferred upon them and became liable for their per- 
formance, they also became entitled to be indemnified by their 
employer, the defendant, against the consequences of the acts 
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done by them unless those acts were unlawful. There is no sugges- 
tion that the acts of a pakka adatia as such are unlawful ; on 
the contrary, pakki adati dealings are well established as a 
legitimate mode of conducting commercial business in the Bombay 
market. 

No doubt the contract of a pakka adatia, as that of any one 
«lse, may be by way of wager ; but can it be said that the employ- 
ment of the plaintiffs by the defendant was of this description ? 
It has not been shown that there was any bargain or understanding 
between the parties, either express or implied, that linseed was 
not to be delivered, nor was it a term of the employment that the 
plaintiffs should protect the defendant from liability to make 
delivery. 


J. C. 
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It may well be, as suggested in the evidence of Hargopal, that 
the defendant was a speculator, v/ho never intended to give 
delivery, and even that the plaintiffs did not expect him to 
deliver ; but that would not convert a contract, otherwise 
innocent, into a wager. Speculation does not necessarily involve 
a contract by way of wager, and to constitute such a contract a 
common intention to wager is essential. No such intention has 
been proved. 

Under the sales to the thirty-nine buyers it was the light of each 
buyer to call for delivery, but as the plaintiffs had carried through 
the transaction as pakka adatias of the defendant the rise or fall 
of the market was a matter of no concern to them, except so far 
as it might enhance the risk of recovering complete indemnity 
from their employer, 'I’heir right w'as to their commission and to 
an indemnity against loss as incidents of their employment. The 
mere fact that as to the grearer part of the linseed there was no 
delivery, but an adjustment of claims, cannot alone vitiate the 
transactions. 

'I'he learned judges in appeal were evidently impressed by the 
statement ascribed to the plaintiff’s munim that the delivery of 
300 tons was made for the purpose of Court proceedings and by 
the clause in the contracts forbidding delivery to Messrs. Narandas 
Rajarain & Co. Their Lordships, however, attribute no importance 
to either of these matters. Even if the munim’s statement be 

regarded as proved — a point on which their Lordships are, in the 
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circurnstances, far from satisfied — it would mean no more than that 
the plaintiffs fancied an actual delivery would tend to allay such 
doubts as the Court might otherwise have as to the reality of the 
transactions. But this was in no sense inconsistent with this 
reality. At the same time the clauses forbidding delivery to Messrs. 
Narandas Rajaram clearly cannot be regarded as throwing any 
doubt on the transactions. No such suggestion seems to have 
been made at the trial in the Court of first instance, and it does 
noVappear to their Lordships to be reasonably susceptible of the 
significance ascribed to it. 


Their Lordships therefore hold there was no ground for setting 
aside the decree of the Court of first instance, and they will therefore 
humbly advise His Majesty to restore it and to reverse the decree 
of the High Court on appeal, ordering instead of it that the appeal 
to it be dismissed with costs. As the defendant Burjorji has died 
during the pendency of the appeal, and the present respondervt 
has been appointed at the instance of the appellants to represent 
him for the purpose of this appeal alone, there will be no order as 
to the costs of this appeal. 


Solicitors for appellants : Ashurst, Morris Crisp. 
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AMRIT NARAVAN SINGH APPELLANT ; 

AND 

GAYA SINGH AND OTHERS RESPONDENTS. 


ON APPEAL FROM THE HIGH COURT IN BENGAL. 


1917 


Latt' — J]'idotv*s Estate — Eeversioner^s Interest — bolder relinquish- 
ing Estate — Invalidity against Minor. 

The next reversioner to an estate held under the Hindu law by 
a female for her life has no interest in praesenti in the property; 
until it vests in him he has no interest which he can assign or 
relinquish, or even transmit to his heirs. The guardian of a minor 
reversioner consequently cannot bind him by purporting on his 
behalf to enter into a compromise by which the female holder 
relinquishes tlie estate to other relatives; nor is the minor bound 
by an award or decree made in pursuance of the compromise. 

Appeal from a judgment and decree of the High Court Cjuly 15, 
1913) reversing a decree of the Subordinate Judge of Patna. 

The suit was instituted by the appellant to recover possession 
of his share in two mauzas as heir to his grandfather. 

The facts and the effect of the decisions in India appear from 
the judgment of their Lordships. 

1917. Oct. 18, 19, De Gruyther^ K.C.^ and Dttbe^ for the appellant. 
Neither the compromise nor the subsequent award and decree are 
binding upon the appellant. There were no proper proceedings 
under the Bengal Minors Act (XL. of 1859) appointing the appel- 
lant's father as his guardian. It cannot be supposed that the 

Court allowed the father to represent him under the proviso to 
s. 3, since the interest of the appellant conflicted with that of his 
father. In any case the appellant as reversioner had no interest 
which could be affected by the compromise or the relinquishment 
of the property : Sham Sunder Lai v. Acham. (l) The decision 
in Walian v. Banke Behari Prasad Singh (2), relied upon by the 

* " Present '.' Lord vPabker op Waddington, Lord Wrenbtjry, Sir 
John Edge, Mr. Ameer Am, and Sib Lawrence Jenkins. 


(1) (1898) L. R. 25 I. A. 183. 


(2) (1903) L. R. 30 I. A. 1S3. 
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.) ^ Court, is clistin£:iiishable. There the minor’s mother repre- 

]Q ]7 sented him in the transaction, and his interests were not prejudiced. 

Amkit Du}ui‘\ A'.C.. for the respondents. The appellant’s mother 

NAKAVAN , , , , If J f 

siNOii claimed to be in possess on on behalf both of herselr ana or the 
f/wA appellant. He was therefore a necessary parly to the arbitration. 
SINGH. property was of small value, and it must be assumed that 

the father, who is described as the appellant’s guardian, was allowed 
to represent him under the proviso to s. 3 of Act XL. of 1859, 
J he decree was properly made and binds the reversioners : Kciiattia 

Nachiar v. Raja Mooioo P i/aya. (l) 


Nov. 2 \ The judi^mcnt of their Lordships was delivered by 

Mr. Amekk At. I. 'I'his is a suit by a Hindu reversioner to recover 
possession of certain properties that originally belonged to his 
maternal grandfather, Jhaminan Singh. He alleges that the defen- 
dants, respondents before tliis Board, wrongfully possessed them- 
selves of these properties under colour of certain arbitration pro- 
ceedings whilst the estate was held by his mother. Kar Koer, as 
a female owner under the Hindu I, aw Kar Koer died in 1905, 
and this action was brought in 19i 8. The suit is therefore clearly 
within time. 'I he sole question for determination in this appeal 
is whether the arbitration proceedings and the decree on the award 
which gave to the predecessors of the respondents possession of 
these properties are binding on the appellant. 


On Jhamman’s death Radha Koer, his widow, applied for the 
registration of her name in place of her deceased husband in the 
Collector’s records. Her application was opposed by some of 
Jhamman’s agnatic male relations, whom the respondents now 
represent ; they claimed the properly both under the general 
Hindu law as also under some undefined family custom. Their 
objccliurs were overruled by the revenue Courts, and Radha Koer’s 
name was duly entered in llie Collector’s register. Radha died 
shortly after in 1864. and was succeeded in the possession of the 
estate by her daughter, Kar Koer, the mother of the appellant. 
'I'hc agnates raised a fresh contest as to her right to hold the pro- 
perty. In the disputes that followed, and which were eventually 


(1) (1863) 9 Moo. I. A. 539, 604. 
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referred to the arbitration of a number of caste-men, she seems to 
have been represented by her husband, Rajandcr Singh, There 
is nothing, however, on the record to show if he had any authoiity 
to act for her as her agent. Before the arbitrators had taken any 
action in the matter a compromise was arrived at, in which also 
Rajander purported to act both for her and her infant son, the 
appellant. Under this compromise Kar Koer abandoned in favour 
of the agnates all right to the immoveable property of her father, 
receiving on her part, besides some moveable property, two small 
fractional shares in certain lands which stood in the names of 
herself and her mother. The effect of the arrangement was to 
extinguish completely the reversionary interest of the appellant 
in his grandfather's estate. 
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'I'he compromise was placed before the arbitrators and they 
were invited to make an award in accordance therewith, which 
they did. It is to be noted that there is nothing on the record to 
show that the proceedings before the arbitrators ever came to the 
knowledge of Kar Koer or that she knew of the compromise and 
its effect. In fact it appears that Kar Koer did not acquiesce in 
the award, and the opposite party had to apply to the civil Court 
under the provisions of s. 327 of Act VIII. of 1839 (the law that regu- 
lated at the time the procedure of the civil Courts in India) for a 
decree on the award. The Court of first instance held that all the 
proceedings in connection with the compromise and the award 
had been without Kar Koer’s knowledge. He accordingly dismissed 
the application of the agnates under s. 327. 


They appealed to the District Judge, who apparently considered 
that as Rajander, her husband, was a party to the compromise her 
denial could not be believed. He accordingly made a decree *to 
have the award filed and enforced under s. 327.’' From this decision 
Kar Koer preferred a “special appeal” to the High Court of 
Calcutta, which was dismissed. She then applied for a review of 
judgment, in which she was equally unsuccessful. The result of 
these decisions was to put her out of possession of the properties 
covered by the compromise, and which form the subject-matter 
of the present action. Although the respondents or their prede- 
cessors appear to have obtained possession of these properties 
after the proceedings in the High Court, which terminated in 1865, 
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It is to be noticed that neither in the judgment of the District 
Judge nor in that of the High Court is there any reference to the 
riizht of Kar Koer’s infant son or to the eftect of the compromise 
which culminated in the award on his reversionary interest. Had 
the question been presented in any shape to the Courts that were 
dealing with the matter, it is hardly likely their judgments would 
not have contained some expression as to v/hether the compromise 
and the award based thereon were or were not for the benefit of 
the reversioner. 


In this action the plaintiff charged that the arbitration pro- 
ceedings, together with the compromise and award, were fraudulent 
and taken and entered into without the knowledge or authority 
of Kar Koer ; that in any event he was not bound by them. The 
defendants, on the other hand, among other pleas urge that the 
award and decree precluded the plaintifT from maintaining the 
action. The Subordinate judge of Patna, before whom the suit 
came for trial in the first instance, framed a number of issues on 
the several allegations of the parties, most of which have become 
immaterial in view of the shape of the case took on appeal to the 
High Court. 'I'he trial judge, in a well-reasoned and exhaustive 
judgment, held in subs'ance that Jhamman at the lime of his death 
was separated from his agnates ; that the defendants had failed 
to prove the custom they alleged relating to the exclusion of wddows 
and daughters; and that tlic plaintiff was not properly represented 
in tlic arbitration proceedings or in the proceedings before the 
civil Courts, and wns not bound by the award or the decree based 
thereon. He accordingly decreed the plaintiff’s claim. 

From this decree the defendants appealed to the Fligh Court 
of Calcutta, where the case proceeded on the assumption that 
Jhamman w'as separate from his agnates, and that assumption has 
not been challenged before this Hoard. 'I'he contest in the High 
Court turned solely on the binding elTect of the award and the 
decree enforcing it on the rights of tlte infant reversioner. 

1 he learned judges state thus the questions they had to deter- 
mine : ‘(l.) Whether Rajandcr Singh had power to refer the 
matter on behalf of his minor son to arbitration ; (2.) whether the 
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plaintiff was properly represented in the proceedings in the civil 
Court under section 327 of Act VIII. of 1859 ; and (3.) if he 
was, whether he can now treat the decree, which was based on the 
award, as a nullity, and claim possession of these properties at 
this distance of time.’^ 

After answering the first two questions in the affirmative the 
learned judges decided the third against the plaintiff, and, reversing 
the decree of the Subordinate Judge, dismissed the plaintiff’s suit. 

Their Lordships are unable to concur in the propositions on 
which the learned judges of the High Court have based their judg- 
ment. With respect, in proceeding to consider whether Rajander 
Singh, the plaintiff’s father, had power to refer the mater on behalf 
of his minor son to arbitration, they seem to have misconceived 
the legal position of the infant under the Hindu law. Evidently 
they thought he had a right which could form the subject of bargain. 
This is an obvious mistake ; a Hindu reversioner has no right or 
interest in praesenti in the property which the female owner holds 
for her life. Until it vests in him on her death, should he survive 
her, he has nothing to assign or to relinquish, or even to transmit 
to his heirs. His right becomes concrete only on her demise ; until 
then it is mere spes successionis. His guardian, if he happens to 
be a minor, cannot bargain with it on his behalf or bind him by 
any contractual engagement in respect thereto. Rajander’s action, 
therefore, in referring to arbitration any matter connected w'ith 
his son’s reversionary interest was null and void. 

The learned judges seem also to have lost sight of the fact that 
the aw^ard actually made was based on the compromise ; it gave 
effect to the agreement at which the parties had arrived. Even 
had the minor an existing right, the father would have no power 
to enter into an arrangement which wiped out all his interest 
without any consideration, for the little property that w'as left to 
iCar Koer was taken by her under the compromise, and not by 
virtue of her right to her father’s estate. It is difficult to see how 
the learned judges came to the conclusion that the compromise 
was to the benefit of the minor. 

I • 

Apart from the question whether Rajander could represent his 
son under the proceedings under s. 327 of Act Vllf. of 1859 without 
a certificate under s. 3 of Act XL. of 1859, on w'hich their Lordships 
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desire to express no opinion, it is abundantly clear that the civil 
Courts did not purport in any shape or character to deal with or 
adjudicate upon the reversionary rij^ht of the infant. '1 he decree 
eaforcinc: the award was based on the finding that Kar Koer had 
acquiesced by her husband in the reference to arbitration, and 
that she had similarly consented to the compromise and was there- 
fore bound by the award. Beyond that the order of the District 
Judge, which was affirmed by the High Court, did not go ; it 
affected her interest, and her interest only. 


It may be noted here that on the appeal to the High Court the 
minor was not a party. 

In the present appeal it has been attempted on behalf of the 
respondents to sustain the decree of the High Court on the basis 
of the dictum of the Judicial Committee in the well-known S/iiva- 
gunga Ctsc (l), where, dealing with the question under what circum- 
stances a decree against the widow may bind the reversioners, the 
Board expressed itself thus : ‘‘ that unless it could be shown that 
there had not been a fair trial of the right in that suit, or. in other 
words, unless that decree could have been successfully^ impeached 
on some special ground, it would have been an efiectual bar to any 
new suit by any person claiming in succession to Angamootoo. 
For assuming her to be entitled to the zamindary at all, the whole 
estate would for tlic time be vested in her, absolutely for some 
purposes, though in some respects for a qualified interest ; and 
until her death it could not be ascertained who would be entitled 
to succeed. The same principle which has prevailed in the Courts 
of this country as to tenants in tail representing the inheritance 
would seem to apply to a Hindu widow ; and it is obvious that 
there would be the greatest possible inconvenience in holding that 
the succeeding heirs were not bound by a decree fairly and properly 
obtained against the widow.*' 

In the present case their Lordships think it enough to say that 

the proceedings culminating in the decree by which the plaintiff 

is sought to be bound are entirely devoid of the conditions on 

which, and which alone, a reversioner can be shut out from the 

assertion of his right, which comes to him altogether independently 
of the female owner. 
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Their Lordships are of opinion that the judgment and decree 
of the High Court should be reversed and the decree of the Subor- 
dinate Judge restored. And they will humbly advise His Majesty 
accordingly. The appellant will have his costs in the High Court 
and in this appeal. 


4 

Solicitors for appellant ; Watkins 6^ Hunter. 

Solicitors for respondents : Barron*, Rogers ^ NevtlL 
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REWACHAND RAMRAKHIOMAL AND OTHERS. RESPONDENTS. 

ON APPEAL FROM THE COURT OF THE JUDICIAL COM- 
MISSIONER OF SIND, 

Eivdu Law — Joint Family — Education at Family. Expense — Acquired 

P rope ri y — .If 1 1 a ksh a . 

A member of a Hiiulu joint family governed by the Mitakshara 
received at the expense of tlie family an ordinary education suitable 
to his position as a member of the family. He subsequently became 
a clerk to a pleader and afterwards a broker; he also carried on a 
money-lending business. From those occupations-, -^Hthout the 
employment of the joint family funds, he acquired gains:- — 

Held, that the gains were not partible as joint family property. 

Review of the authorities. 

Appeal from a judgment and decree of the Court of the Judicial 
Commissioner of Sind (June 24, 1910) affirming a decree of the 
District Court of Karachi. 

The litigation related to property of the value of over Rs. 2,50,0C0 
purporting to be disposed of by the will of Shewaram Ramrakhiomal, 
deceased, a member of a joint Hindu family governed by the 
Mitakshara. 

The suit was instituted by the appellants, members of the joint 
family, against the executors of the will, together with the other 

* Present: Lord Buckmaster, Sir John Edge, Sir Walter 
Phillimorb, Bart., and Sir Lawrence Jenkins. 
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members of the farnil}’, for a declaration that the property was 

joint family property over which the deceased had no power of 
disposition. 

The facts are stated in the judgment of their Lordships. 

I he suit was dismissed by the trial Judge, and his decision was 


U KWACHANI) 

J^AM^kAKHio aibrincd upon appeal to the Court of the Judicial Commissioner, 


1917. Oct. 30. P . O. Laiorcncc^ K.C.. and E. B, Ratkes^ for the 
appellants. I he onus was upon the executors to establish that the 
property was not partible ; Luximon Ro7i> v. Muller Rozv, (l) The 
deceased having been educated at the expense of the joint family, 
the gains which he acquired as the result of that education were 
joint family property. The question depends upon the meaning of 
the Mitakshara, ch. 1, s. 4, cIs. 1, 5, 6, The word there translated 
science by Colebrooke merely means * knowledge ” ; it is 
rendered by Sir W , Jones as learning.” T'he view- that gains 
made through education received at the expense of the family are 
partible was adopted after a consideration of the texts in Chalakonda 
Alasiini V. Chaltikonda Ratihichulam (j) ; that decision was followed 
in Durvasula (jau;:^adluirud u v. Durmsula Xarasammah{}^ 7 \.x\A Bai 
Manchh.i v, X irotamdan K ushidas. (4) A dilTerent conclusion was 
arrived at in Ehunookdhiiree J.all v, Gunf'ut I. all, (S) T he last- 
mentioned decision has been treated by High Courts in India as 
approved by the Board in Panlicm VallooChctty v Paulkm Sooryah 
Cliclly (6) ; there have consequently been decisions that where 
the education has been of a general character the gains are not 
partible : Boolo-am v. (7) ; Lakshmau Me-aram v. 

Jamuabai (s) ; Krklniaii Mahadez v. Moro Mahadev (^-) ; Lachmin 
Kuarv.Dcbi Prasad, (lO) The actual decision of the Board was, 
however, based upon a finding that the education there under 
consideration had not been at the expense of the family ; the 
determination of the present question was expressly reserved for 
future consideration, the observations upon it being obiter. The 
view that a distinction should be drawn between a general and a 


(Of lS3l) 2 Kn.npp. 60. 

(2) (hS6-l) 2 Madr. FI. C. 56. 

(3) (1872)7 Macir. II. ('. 47 

(4) (1869) (, Uom. H. C, (A. C. J.) l, 
(.5) (1868) 10 Suth \V. 11. 122. 


((>) (1S77) L. K. A I. A. 109 
(ISSI) I. I.. K 4 M. 3.40. 
(S) (1882) I. L, K.6 15. 225. 
(9) (1890) I 1„ K, 15 H. .32. 
;i0) (1887) I. L. K. 20 A. 4.35, 
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special education is not supported by the Mitakshara, nor is there in 
modern conditions anything which would justify its introduction. 

If, however, the property in suit was not originally partible, the Metharam 
deceased by the letter of October 1, 1888, brought his personal 

gains into the joint fund. rewachand 

£>e Gruylhcr, K. C., and O'Gorman (for E. U. Eddis, serving with Kamrakhio- 

His lilajesty’s Forces), for the respondents, were not called upon. | ‘ 


Ramrakhio- 
MAL 

V. 


Nov. 26. The judgment of their Lordships was delivered by 

Sir John edge. This is an appeal from a decree, dated June 2L 
1910, of the Court of the Judicial Commissioner of Sind, which 
confirmed a decree, dated April 3, 1908, of a single judge of that 
Court exercising jurisdiction as the District Court of Karachi. 

The suit in which this appeal has arisen was brought in the Court 
of the district of Karachi on May 26, 1905, by the appellants here 
to obtain a declaration that the property which one Shewaram 
purported to devise by his will and a codicil was the joint family 
property of Shewaram, the plaintiffs and some of the defendants, 
and that the will and codicil were inoperative to pass any title to the 
property. Other reliefs were claimed, to which it is not necessary 
to refer. The executors of the will were amongst the defendants 
to the suit. 

Shewaram died on May 27, 1899. He had been, and was at the 
time of his death, a member of a joint Hindu family, which was 
governed by the law of the Mitakshara. 'I'he plaintiffs were 
members of the same joint family. The question in the suit was 
whether the property of which Shewaram purported by his will and 
codicil to dispose was properly of the joint family or was properly 
self-acquired by Shewaram which had not been thrown by him into 
the joint stock of the family properly. 

The plaintiffs. Metharam and Shewaram. and the defendants. 
Rewachand and Hermandas, were sons of one Seth Ramrakhiomal 
Jethanand, and they and others, parties to this suit, constituted a 
joint Hindu family. The family business was that of money-lending, 
and was carried on at Karachi, Seth Ramrakhiomal being, until 
his death in 1884, the manager. On his death the money-lending 
business of the family was continued and was carried on under the 
management of the plaintiff Metharam, who was the eldest son. 
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Shewaram. who was the second son, was born in or about 1847, 
He was educated at the expense of the joint family at the Govern* 
Mfihakam ment school at Karachi, which in the evidence is referred to as a 
MAw school. At that school Shewaram learned to speak and to 

Rfwachand I' nji;Iish. When he was twenty two years old he became a 
Kamrakhio- P* e‘'^cler’s clerk. He continued to be a pleader’s clerk until 1878, 

wlien he entered the employment of Messrs. Volkart Brothers. He 
was subsequently in the employment of Messrs. Rose &: Co., and in 
October, ISSR he entered the employment of the firm of Charles 
Forbes Sc Co. as their head broker. With the latter firm he continued 
until he died in 18*^9. It may be assumed that the knowledge of 
English which Shewaram acquired at the Government school was 
of use to him as a pleader s clerk and in the other employments in 
which he was subsequently engaged. From the savings out of his 
salaries and brokerage, and from the profits which he derived from a 
money-lending business which he personally carried on. he acquired 
a fortune of about Rs. 2. 50. COO, which is represented by the properly 
of which he purported to dispose by his will and codicil. The 
money-lending business which Shewaram personally carried on was 
started by him with capital derived from the savings out of his salar}*- 
as a pleader’s clerk, and without the aid of the joint fund. 


In the plaint it was in ollect alleged that the property of which 
Shewaram purported by his will and codicil to dispose had been 
acquired by him as a member of the joint family, and was joint 
family property of which he could not dispose by will, and alterna- 
tively that Shewaram had thrown his self-acquired property into 
the common stock with the intention that it should be treated as 
joint and not self-acquired property. In the written statements of 
the executors it was alleged that the property of which Shewaram 
had by his will and codicil disposed was his self-acquired property, 
and It was denied that Shewaram had thrown his self-acquired 
property into the common stock of the family. '1 he learned trial 
judge fixed the following amongst other issues which arc now 
immaterial (2.) Hid Shewaram acquire the property in suit with 
the assistance of joint family funds ? O.) If not. did Shewaram 
join the property to the common ancestral property ? 


Those issues were agreed to by the parties. No issue was 
suggested or fixed as to the education which Shewaram had obtained. 
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nor was it contended before the trial judge that the property in * 

question had been acquired by Shewaram by means of any special or 1917 
other education. 'I he trial judge, having stated in his judgment that metharam 
the evidence in the case “ covers x^early every year of Shewaram's Pamrakhio- 
active life, and details every incident from which an inference can z/. 
be extorted that Shewaram’s property was the property of the kamrakhio^ 
family,’* considered the evidence fully and in detail, and found the mal. 
second and third issues in the negative, and dismissed the suit. 

The plaintiffs appealed to the Court of the Commissioner, and in 
their grounds of appeal did not suggest that the education which 
Shewaram had received at the expense of the joint family had been 
such as to entitle the joint family to the gains made by him as a 
pleader’s clerk or in his subsequent employments, or as a money- 
lender. When, however, the appeal came on for hearing in the 
Court of the Commissioner the learned counsel who appeared for 
the plaintiff appellants contended, amongst other things, that it 
had been proved that Shewaram had obtained the posts from 
which he had derived his salary and brokerage through the 
general education which he had received from the joint family 
funds. 

There is no evidence on the record to show what was the nature of 
the education which Shewaram received at the school at Karachi. 

Had the plaintiffs been in a position to prove that his education 
had been of an exceptionally high standard and more expensive 
than the education which ordinarily would be provided for a member 
of such a family as he belonged to, they could have raised an issue 
on that subject and have called evidence in support of it. The 
learned judges who heard the appeal considered that the English 
education received at the Government school at Karachi could not 
be reg rded. for a well-to-do family, as more than a general educa- 
tion, and certainly was not a special education comparable with 
special training for the Bar or the Civil Service, and they concurred 
with all the miterial findings of fact of tlie trial judge, and by their 
decree dismissed the appeal. From that decree this appeal has been 

brought. 

In this appeal it has been contended on behalf of the plaintiffs 
that in arriving at their findings on the second and third issues Uie 
Courts below have misconstrued a document in writing. 1 he 
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document referred to was a letter which was written by Shewaram 
to his brother Metharam, and was as follows : — 

“ My Dear Brother,— I am ready to join my property with the 
family property, and take my share from it. 

“Dated 1st October. 1S88.” “Shewaram. 

The trial judge construed that letter as a conditional offer, “if 
you will come to partition I shall join my fund to yours” ; implying 
‘ if you do not come to partition, I shall not join them 


The plaintiffs endeavoured to prove by oral evidence that 
Metharam had asked Shewaram for a chit showing that the joint 
family fund and Shewaram’s self-acquired fund were liable to be 
partitioned as a joint family fund, and that thereupon Shewaram 
wrote the letter of October 1, 1SS8. d'hat story rested solely on the 
evidence of Metharam and Rewachand, and the trial judge entirely 
disbelieved it. The judges who heard the appeal construed the 
letter as an offer made by Shewaram during negotiations for partition 
and found that the offer was never accepted. The Courts below 
rightly construed the letter. In their Lordships’ opinion Shewaram’s 
letter affords strong evidence that on October 1, 1SS8, his contention 
was that the property which he had acquired was his self-acquired 
properly, and was not the property of the joint family. If Shewa- 
ram had before October 1, 1888, thrown his self-acquired property 
into the joint family fund there was no object in his writing the 
letter to Metharam, who was the manager for the joint family. 
In neither of the Courts below did the judges misconstrue the letter 
of October 1, 1883 ; and the plaintiffs are concluded, so far as 
conclusions of fact to be drawn from the evidence are concerned, 
I y the concurrent findings of fact of those Courts that the property 
in suit was the self-acquired property of Shewaram, and that 
Shewaram did not join his self-acquired property to the joint family 
property. 


It has, however, been contended on behalf of the plaintiff's that 
as Shewaram had received an education in English at the school at 
Karachi at the expense of the joint family the properly which he 
acquired must be attributed to that education, and must in law be 
held to be the joint property of the joint family. That contention 
depends upon the interpretation of texts of the Mitakshara. which 
are to be found in s. 4. ch. 1. Sect. 4 deals with effects which are 
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not liable to partition. These texts of the Mitakshara translated 
by Mr. Colebrooke are as follows : — 

I- The author explains what may not [be divic'cd, ‘whatever 
else is acquired by the co-parcener himself, without detriment to the 
father’s estate, as a present from a friend, or a gift at nuptials, does 
not appertain to the co-heirs. Nor shall he who recovers hereditary 
property, which had been taken away, give it up to the parceners ; 
nor what has been gained by science.’ ” 

5. He need not give up to the co-heirs what has been gained by 
him through science, by reading the scriptures, or by expounding 
their nieaning ; the acquirer shall retain such gains. 

U i ' 

6. Here the phrase anything acquired by himself without detri- 
ment to the father’s estate ’ must be everywhere understood ; and 
it is thus connected wuth each member of the sentence ; what is 
obtained from a friend, without detriment to the paternal estate ; 
what is rec eived in marriage, without waste of the patrimony ; 
what is redeemed of the hereditary estate, without expenditure of 
ancestral property ; \vhat is gained by science, without use of the 
father’s goods. Consequently, \vhat is obtained from a friend, as 
the return of an obligation conferred at the charge of the patrimony; 
what is received at a marriage concluded in the form termed asura 
or the like ; what recovered of the hereditary estate by the 
expenditure of tlie father’s goods ; what is earned by science 
acquired at the expense of ancestral wealth ; all that must be 
shared with the whole of the brethren and with the father.” 

The Sanscrit word which Mr. Colebrooke translated as “ science ” 
v.as translated by Sir William Jones as “ learning.” 

The earliest case, to which their Lordships have been referred, 
decided in India on the meaning of those texts of the Mitakshara 
was Chalako7ida Alasain v. Chalako7tda Ratiiachala77i. (l) That 
case was decided by the High Court of Madras in 186*1. It was a 
very peculiar case. The plaintiff and the two defendants were 
dancing girls and constituted a Hindu joint family. The first 
defendant was the plaintiil’s adopted daughter ; the second defendant 
was the plaintiff’s natural daughter. The plaintiff brought the 
suit to obtain possession, as the manager of the joint family, of gold 
and silver jewels and other personal property which represented 

(1) 2 Matlr. H. C. 56. 
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gains of the first defendant in her calling of dancing girl ; she also 
claimed certain household utensils and some other minor articles. 
'The plaintiff had spent a considerable amount of money in educating 

'.^FTHARAM , r j ... i i • 

Ramr 'khio* the first defendant in singing and dancing. 

MAL 

Mr. Collett, who, as the Civil Judge of Vizagnpatam. tried the suit, 

RFAVACHAND, ... ... ^ .11 1C * 

Kam» AKHio- having in a learned judgment considered several Sanscrit texts, as 
MAL. translated, including the texts of the iNiitakshara, Manu, Yajna- 
valkya, Narada, and the Dayabhaga and the works of some modern 
writers on Hindu law, said ; “ I am sure I am laying down an 
equitable rule, and I believe also the rule most consistent with the 
weight of authority. 'I'here is no doubt some conflict of opinion ; 
but I think that the true position is that the mere fact of a Hindu 
having received a professional education at the expense of his 
family, as for instance from his father, does not render all his sub- 
sequent professional earnings liable to be divided with his brothers. 

I believe that on a due consideration of the authorities the rule of 
law is not really difTerent in respect to properly acquired by learning 
to what it is in respect to property acquired by agriculture or by 
trade. The test is the substantial use of joint property during and 
for the purpose of the acquisition ; if there is none such, then the 
acquisition does not become joint property.” Mr. Collett made 
a decree in favour of the defendants with the exception of the house 
utensils and some other minor articles. From that decree the 
plaintiff appealed to the High Court of Madras. Phillips and 
Holloway JJ. in their judgment in the appeal said : “ We are 

constrained lo say that we feel bound by authority to hold that the 
gains, at all events the ordinary gains, of learning and science which 
have been taught at the expense of the family funds, are not 
impartible. To render them so the science or learning must have 
been imparted by persons not members of the learner’s family’^; 
and they allowed the appeal. 

In Dhiinookdharcc l.all v. Gunpnt Lall (l), which was decided by 
the High Court of Bengal in 1868, the defendant proved that in 
acquiring the property, which was alleged lo be joint property, he 
did not use any of the properly which belonged to the joint family, 
and L. S. Jackson and Dwarkanath Mittcr JJ, in appeal dismissed 
the suit. Dwarkanath Mittcr J. added: “His” (the plaintiff’s) 
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case in the Court below was that the defendant received his 

education from the joint estate, and that he is consequently entitled 

to participate in every property that has been acquired by the 

defendant by the aid of such education. But this contention is 

nowhere sanctioned by the Hindu law, and I see nothing in justice 
to recommend it. ” 

In Bai Manchha v. ^arotamdas Kashidas (l), which was decided 
by the High Court of Bombay in 1869, one Jamnadas, a deceased 
member of a joint Hindu family, had made money as a vakil and as 
a money-lender, and it was held by Couch C. J. and Newton J. 
that the onus of proving that the property so acquired by Jamnadas 
was his self -acquired property was upon the party alleging that it 
had been self-acquired. Those learned judges approved of the 
judgment of the High Court of Madras in Chalakonda Alasani v. 
Chalakonda Ratnachalam, (2) 

In Durvasuia Gangadharudu v. Durvaszda Narasammah (3) which 
■was decided by the High Court of Madras in 1872, it was proved 
that a vakil had received from his father nothing more than a 
general education, and it does not appear that the vakil was dis- 
tinguished by his professional learning. Kindersley J. considered 
that the fair presumption was that such attainments as the vakil 
possessed had been acquired with the assistance of the family means, 
and, that presumption not having been rebutted by evidence of the 
acquisition of such attainments without such assistance, he held that 
the professional earnings of the vakil were subject to partition. 
The judgment of Kindersley J, suggests that he considered that if the 
professional gains of the vakil had not been merely the result of the 
general education which he had received at the expense of joint 
family to which he belonged, but had been tl'.e result of much legal 
learning or skill, his professional gains would have been his self- 
acquired property. Holloway J. entertained no doubt that the fund 
representing the professional earnings of the vakil -was partible, and 
expressed his full adherence to the judgment of the High Court of 
Madras in Chalakotida Alasazii v. Ratziachalaui (2), and especially 
to the statement in that case that the ordinary gains of science by 
one who has received a family maintenance are certainly partible, 

(1) 6 Bom. II. C. (A. C. J.) I. (2) 2 Madr. H. C. 56. 

(3) 7 Madr. H. C. 47. 
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J and concluded his judgment by observing, “ I do not believe, 

1917 moreover, that within the meaning of the authorities the vakil’s 
business is matter of science at all, ” Apparently Holloway J. 

METHAkAM . 1 -1 f 1 • J 

Kamkakhio- regarded the learning in the law required by a vakil of his day as 

inferior to the science necessary to her success in her line of life of an 

i * 

Rewachand jndian dancing girl. 

Kamkakhio- 


MAI,. 


In Pajiliem }'a!lo Chetty v. Pauliem Sooryah Cheity (l), which 
came before this Board in 1S77, the Board, on the evidence, found 
that the son had not been educated by means of any joint fund of 
the family, but out of the separate estate of his father, over which 
the father had an absolute power of disposition. In that case the 
Mitakshara, ch. 1, ss. 6, 7. and 8, and the decisions in Chalakonda 
Alasaiii w Chalakonda Ratnachalam (2), Dhunookdharcc Lall v. 
Chinput Lall (3), Pai Manchha v. A^arotamdas Rashidas (4), and 
Diin asula Gangadharudu v. Dnrvasula Narasamniah (5) were 
referred to in argument before the Board, and their Lordships wdth 
reference to them observed : “ it does not become necessary to 


consider whether the somewhat startling proposition of law put 
forward by the appellant, wdiich, stated in plain terms, amounts to 
this : that if a member of a joint Hindu family receives any educa- 
tion whatever from the joint funds, he becomes for ever after 
incapable of acquiring by his own skill and industry any separate 
property, is or is not maintainable. Very sirong and clear authority 
would be required to support such a proposition. For the reasons 
that they have given, it does not appear to them necessary to review 
the text-books or the authorities which have been cited on this sub- 
ject. It may be enough to say that, according to their Lordships’ 
view, no texts which have been cited go to the full extent of the pro- 
position which has been contended for. It appears to them, further, 
that the case reported in the tenth volume of Sutherland’s Weekly 
Reporter, in which a judgment was given by Mr. Justice Jackson and 
Mr. Justice Milter, both very high authorities, lays down the law 
bearing upon this subject by no means so broadly as it is laid down in 
two cases which have been quoted as decided in Madras, the first 
being to the effect that a woman adopting a dancing girl and 


(3) 10 Suth. \V. R. 122. 

(4) 6 liom. H. C. (A. C. J.)l. 

(5) 7 Maclr. II. C.47. 


(1) L. R.4LA. 109. 
2 Madr. 11. C. 56. 
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supplying her with some means of carrying on her profession was 
entitled to share in her gains ; and the second, to the effect that the 
gains of a vakil who has received no special education for his pro- 
fession are to be shared in by the joint family of which he is a member; 
decisions which have been to a certain extent also acted upon in 
Bombay. It may hereafter possibly become necessary for this 
Board to consider whether or not the more limited and guarded 
expression of the law upon this subject of the Courts of Bengal is 
not more correct than what appears to be the doctrine of the Courts 
of Madras.^’ 

That intimation appears to have had its effect upon Courts in India. 

In Boologain v. Swor7iam{\)y which was decided in 1881, Innes and 
Kernan JJ. on the evidence having found that the earnings of the 
dancing girls, who had received an ordinar}^ education sufficient to fit 
them to earn a living as dancing girls, were acquired by them without 
detriment to the family estate and without any scientific acquire- 
ments which had been imparted by the aid of the family funds, 
held that the earnings of the girls were their self-acquired property. 

In Laksfunan Mayaratn v. Jam7iabai (2), which was decided in 
1882, Melvill and Kemball JJ. who considered that the dictum of 
Mitter J. in Dhu 7 iookdharee Lall v. Gtaiput Lall (3), that the Hindu 
law nowhere sanctions the contention that acquisition of a member 
of a Hindu family who has received education is liable to partition, 
is not strictly accurate, held that when the Hindu texts speak of 
the gains of science which has been imparted at the family expense, 
they intend the special branch of science which is the immediate 
source of the gains, and not the elementary education which is the 
stepping-stone of all science, ” and consequently that the property 
which w'as acquired by a subordinate judge who had received a mere 
elementary education at the family expense, but had obtained in a 
lawyer's office and in the Sadar Adalat that knowledge of law and 
judicial practice which had qualified him for the post of a judge, 
was his self-acquired property and was impartible. 

In Krishnaji Mahadev v. Moro Mahadev (4). which was decided 
in 1890, Birdwood and Candy JJ. held that the gains made as 
karkuns by two members of a joint Hindu family who had received 

(3) lOSath. W. R. 122. 

(4) I. L. R. 15 B. 32. 
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(2) I. L. R. 6 B. 225. 



INDIAN APPEALS. LL. R. 


J.c. 

I9l7 


only a rudimentary education at the expense of the joint family 
were their self acquired property. 
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Laciiniin Knar v. Debi Prasad (l) Burkitt and Dillon JJ. in 
KS97 approved of the decision in Krishna ji Mahadev v. Moro 
Mahadev (2), and. following it, held that the gains from employment 
in the Commissariat Department of a member of a joint Hindu 
family, who was not shown to have had any assistance from the 
joint family funds except his support in early years and the usual 
rudimentary education, were his self-acquired property. 


With the exception of the cases to which they have referred, no 
case decided in India, or in which this Board has expressed an 
opinion on the question as to whether the gains of a member of a 
joint Hindu family who had been educated at the expense of the 
joint family are in law to be considered as his or her seif-acquired 
property or as belonging to the joint family, has been brought to 
the attention of their Lordships. 


Their Lordships will assume that the Sanscrit word used in the 
Alitakshara which Mr. Colebrooke translated as “ science means 
“ learning.” The latter apparently is the meaning of the word 
which has been generally accepted byt he Courts in India. It gives 
tlie Sanscrit word a wider meaning than it would otherwise have. 
It would be difi'icult, if not impossible, to ascertain what could have 
been the science or sciences which the author of the Mitakshara, 
Vijnanesvara, who wrote his commentar}' in the latter part of the 
eleventh century, had in contemplation if he used a word which 
meant “ science ” strictly so called and is not susceptible of the wide 
and more comprehensive meaning “ learning.” 


In construing the texts of the Mitakshura which their Lordships 
have quoted it is necessary to bear in mind that education beyond 
that of a very elementary kind must have been limited to very few 
of the people for whose guidance the Mitakshara was written, and 
that for that limited few there could have been then no education 
attainable in the arts, sciences, and professions of that time com- 
parable w'ith the education now obtainable and necessary for a 
successful career in the arts, sciences, and professions of the present 
day. It may be assumed that the author of the Mitakshara, who 
was construing and explaining the more ancient texts of the Hindu 


* 


(1) L L. K. 20 A. 465. 


(2) I. L. K. 15 B.32. 
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law for the benefit and guidance of the Hindu community, could 
not have intended to penalize an education which was not in his 
contemplation and of which necessarily he knew nothing. Nor can 
it be assumed that his intention was to penalize and discourage 
self-acquired skill, or the exercise of high mental abilities or great 
individual effort in winning success in an art or science, or in a pro- 
fession. He must have been waiting of education — learning — such 
as he knew it to be, and when he laid down that the gains obtained 
from an education received at the expense of a joint family should 
be partible, he could not have intended that such gains should 
include the gains which were the result, not of the education received 
at the expense of the joint family, but of the peculiar skill, mental 
abilities, and individual effort in applying and improving such 
education exercised by the person who had been educated at the 
expense of the joint family. ^I'heir Lordships cannot find in the 
texts of the Mitakshara any authority for the contention in this case 
that the gains made as a clerk, as a broker, or as a money-lender^ 
personally and without the aid of the joint funds, by a member of a 
joint family who received an ordinary education suitable to his 
position as a member of the family to which he belonged should in 
law be regarded as partible and not as his self acquired property. 
I'he question of whether a man who, happening to be a member of a 
joint family, carried on his business, whatever it w'as, personally for 
his own personal benefit without detriment to the joint family 
fund, or carried on such business as a member of the joint familj" 
for the benefit of tlie joint family, is a question of fact to be deter- 
mined on the evidence. No inferences can be drawn from the fact 
that until Shewaram became a pleader’s clerk he was maintained 
by the joint family funds. As a member of the joint family he was 
entitled to be maintained at the expense of the joint family, and to 
receive an ordinary education suitable to a person of his position, 
as was any other member of the family. 

^Heir Lordships are of opinion that this appeal fails and shouid 
he dismissed with costs, and they wdll humbly advise His Majesty 

accordingly. 
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GANAPATHY MUDALIAR AitellanT ; 

AND 

KRISHNAMACHARIAR and Others . . . Respondents. 

ON APPEAL FROM THE HIGH COURT AT MADRAS. 


yfoYlqaqr — Ticertf' — I'aUiirr to eompty with Statutr — Sale — Confirmation — 
Suit to rnlcrm — Trau.tfrr of Property Act (/T. of 1882), ss, 8C, 88, 89 
— Code of Civil Procedure (XIF. of 1882), .s. 244. 


Ill Novoinbor, 188(>, tlie niortgngoo of nncrstral property of a 
Hindu obtained against tlie mortgagor and his two sons, who were 
niinor.s duly rejirosented by tlieir guardian, a decree for the amount 
due “to be recovered from the first defendant personally and by 
sale of the mortgaged property. “ The decree did not comply 

with tlic Transfer of Property Act, 1882, ss. SG, 88, and 89. The 
property Iiad been attached in August, 1886, under a similar 
decree wliicli was .set aside as against the sons and was superseded by 
the- decree of November. Under a sale ))roclaination issued in 
January tlie right, title, and interest of tlie defendants was sold; 
the mortgagee, wlio was allowed l>y the (’ourt to bid, became tho 

purchaser. The sale was confirmed and a certificate issued. In 

November, 1907, the appellant, the survivor of the two sons, sued 
to redeem: — 

Held, that the suit could not be maintained, (1.) because the right, 
title, and interest of the appellant had been sold in execution of 
a decree of the Conrt wliicli had jurisdiction in the matter, and 
(2.) because under the Uodt* of Civil Procedure, 1882, s. 244, the 
validity of the sale couhl not be (piestioned in a fresh suit but only 
Iiy ajiplicatioii l)ef(U-e eonfirmntion to the Court executing the 

dceroc. 


Appeal from a judgment and decree of llie High Court (Feb- 
ruary 14, 1914) affirming a decree of the District Judge of North 
Arcot. 

T'lie suit was instituted by the appellant to redeem properties 
sold in 1887 under a mortgage decree. The first respondent was the 
son of the mortgagee, who was purchaser at the sale, and the other 
respondents were sub-purchasers. 

The facts are stated in the judgment of their Lordships, 

The District Judge dismissed the suit, and his decree was atfirmed 

Present ', Lord Ruckmastkr, Sir Jou.v Edge, Sir Walter 
P iiiLLi.MORE, Bart., and Sir Lawrence Jenkins. 
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by the High Court. The learned judges (Miller and Tyabji JJ.) 
found that the appellant had been duly represented in the proceed- 
ings. his guardian having made an application therein, and held that 
the appellant was bound by the sale. They were of opinion that 
though the decree was not strictly in accordance with the provisions 
of the Transfer of Property Act, 1882, ss. S3 and 89, it was effective 
against the parties, and that s. 99 of that Act did not apply. They 
further held that the sub-purchasers were bona fide transferees 
for consideration within s. 96 of the Trusts Act (ll. of 1662), and 
were not affected by any trust which might have arisen. 


1917. Dec. 14. Sir William Garth, for the appellant. The 
attachment and the sale were made upon the decree of April, 
1886, which was set aside against the appellant. He was not bound 
by the sale and is entitled to redeem. Further, neither of the decrees 
was in accordance with the provisions of the 1 ransfer of Property 
Act, 1882, in that there was no decree giving the mortgagor six 
months to pay, as rcQuired by ss. 86 and 88, and no decree absolute 
for sale under s. 89. The decree and sale were consequently nullities 
and did not affect the appellant’s right to' redeem. As no title 
whatever passed as against the appellant the sub-purchasers could 
gain no title under s. 96 of the Indian Trusts Act, 1882. [Reference 
was also made to K.hiarajmal v. Daivi (l); Rashid~uu~7iisa v. 
Muhammad Ismail Khan (2) ; Mallikarjunadu v. Linzamurii 
Pantulu (3); Transfer of Property Act (IV, of 1882), ss. 58 (^). 
60, 85, 99 ; and Code of Civil Procedure (XIV. of 1882), ss. 287, 288.] 

Sir Erie Richards, K.C., and Ke7iworihy Brown, for the first 
respondent. The sale took place under the decree of November, 
1886. which was substituted for that of April. It is not material 
that the attachment was at an earlier date, there being a decree for 
sale made by a Court having jurisdiction. If there was an irregu- 
larity no substantial injury was sustained, and under s. 311 of the 
Code of 1882 it did not vitiate the sale. All parties knew what was 
being sold ; the substance of the transaction must be looked at : 
Sripat Singh v. Tagore, (4) So, too, any departure from the form 


(1) (1904) L. R. 32 I. A. 23. 33, (2) (1909) L. R. 361. A. 168. 

35. (3) a902) I. L. R. 25 M. 244. 

(4) (1916) L. R.44 I. A. 1. 
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required by the Transfer of Property Act is now immaterial, since 
the sale was iindei an order of a competent Court. Further, no 
fresh suit to set aside the sale lies. 'J’he minors were parties to the 
suit and under s. 2s-v of the Code of 1S82 could only question the sale 
application to the Court executing the decree : Prosuntio Coofiiar 
V. Aasi Pas Saaval, (i) Upon the arrant of a certificate under s. 316 
the title of the purchaser became absolute. 


['I hey were stopped.] 


Sir JFi7/ia;;i Garths in reply, referred 
Pam. (2) 


to Thakur Banuha v. Jibaii 


Dec. 14. The judgment of their Lordships was delivered by 

SlRjoiiN^ Edof.. This is an appeal from a decree of the Pligh 
Court at Madras dated I'cbruarv 17, 1^14, which affirmed a decree 
dated February 9, lOlO. of the District Judge of North Arcot. by 
which the suit was disndsscd. The plaintiff is the appellant. 

The suit was brought in the Court of the District Judge of North 
Arcot on November 16, 1907, to redeem three mortgages dated 
respectively December 12, 1S76, January 7, 1S79, and May 10, ISSl. 
The mortgages were of ancestral property, and were made by the 
father of the plaintilf before the plaintilT or his brother, since 
deceased, was born. 'I'he mortgage of January 7, 1S79, was in 
favour of N. Vijayaragavachariar, a vakil, to whom their Lordships 
will refer as the vakil. The mortgages of December 12, 1876, and 
May 10,1881, vested by assignment in the vakil. The plaintift' 
in this suit was born in September, ; his brother was born in 
May, 1882. 

On March 19,1886, the vakil brought in the District Court of 
North Arcot, asuit for sale on the mortgage of May 10, 1881, against 
the plaintiff’s father the plaintiff, aged four years, and his brother, 
aged three years, the brothers being described as “ maintained by 
the first defendant, who was their father. *rhe suit was entered on 
the files of the Court as “Original Suit No. 5 of 1S86.” Their father, 
who had not been appointed ns their guardian for the suit, objected 
that he was not their guardian, but the District Judge overruled 
the objection, and on April 15, 1886, made a decree in the following 
terms : “ It is ordered that plaintifi* do recover Rs. 10,891, together 

(1)(1892'1 L. R. 19 I. A.166. 


(2) (1913) L. K A\ I. A. 38, 
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with further interest at 6 per cent, per annum from date cf plaint 
to date of payment and costs, to be recovered from the first defendant 
personally, and by sale of the mortgaged property.” That decree 
was doubtless intended to be in compliance with the provisions of 
the Transfer of Property Act, 1832, but it did not comply with those 
provisions. 

On August 16, 1886, the vakil presented to the District Court 
his petition, under s. 230 of the Code of Civil Procedure, 1882, for 
e.Kecution of the decree of April 15, 1886. The petition w^as entered 
on the files of the Court as “Execution Petition No. 57 of 1SS6 in 
O. S. (Original Suit) No. 5 of 1886,” and by it the petitioner prayed 
“that the amount may be recovered with further costs, together 
with further interest, by the attachment and sale of immovable 
property set out in the schedule herewith filed.” In that petition 
the present plaintiff and his brother were described as minors, 
defendants “by their guardian the first defendant.” In the schedule 
the vakil disclosed the fact that there existed the mortgages of 
December 12, 1876, and January 7, 1879. On August 18, 1886, 
the warrant of attachment was issued, and on September 13, 1886, 
a notice of sale was issued. 

On September 28, 1386, one Govindaraju Mudali, who Avas a 
maternal uncle of the present plaintiff and his brother, applied to 
the District Court to be appointed their guardian and to have the 
decree of April 15, 1886, set aside on the ground that their father was 
not their proper guardian. Govindaraju Mudali apparently con- 
tended in support of his application that the debt in respect of 
which the mortgage of May 10, 1881, had been given was not one 
which the minors or the properties Avere liable to discharge. On 
November 10, 1 886, the District Judge held that the appointment 
of the father as guardian had been illegal, and in his place appointed 
Govindaraju Mudali as guardian of the minors, and set aside the 
decree of April 15, 1886, as against them. Govindaraju AA-as ordered 
to put in a Avritten statement on November 15, 1886, on behalf 
of the minors, but he failed to do so and did not appear. On 
November 15, 1886, the District Judge made a decree that the 
plaintiff (the vakil) “do recover Rs. 10,891 , together Avith further 
interest at 6 per cent, per annum from date of plaint to date of pay- 
ment and costs, to be recovered from the first defendant personally 
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J ‘ and by sale of the mortgaged property,” That decree did not comply 
191 / with the provisions of the Transfer of Property Act, 1882, but it was 
. ..."Tthv not appealed from and it became final. It was obviously intended 
MijDAMAR to be in supersession of the decree of April 13. 1386. and must be 
Krishna- regarded as having superseded that decree. 

M\Cf^,^iAR. January 24, 1887, the Court of the District Judge caused 

a proclamation of the intended sale to be made under s. 287 
of the Code of Civil Procedure, 1882. The proclamation is 
described on the face of it as in O. S. No. 5 of 1886, applica- 
tion No. 57 of 1SS6, and proclaimed that ‘Whereas the 
immovable property mentioned in the list attached hereto and 
belonging to the said defendants (the father and his two sons) has 
been attached upon a petition being presented for execution of the 
decree passed in the above suit. Take notice that if the amounts 
specified below be not paid into this Court, or if no other steps be 
taken to satisfy the decree, the said property shall be sold in public 
auction in this Court on the 19th September, 18S7, and that in that 
sale the right, title, and interest possessed by the above defendants 
alone in respect of that property shall be sold.” ‘‘So far as appears 
from the documents in the record, the only attachment which had 
issued was that of August 18, 1886. 

It appears that Govindaraju Mudali, as the guardian of the minors, 
had appealed to the High Court at Madras from some order which the 
District Judge had made on December 20, 1S86, in original suit 
No. 5 of 1386. What the order appealed from was docs not appear, 
nor is there anything in the record which suggests what the nature 
of the order was. However, that appeal not having been disposed 
of, Govindaraju Mudali, at some time between January 24, 1887, 
and March 2, I8i7, applied to the High Court for an order to stay 
the sale of the property attached in execution of the decree of the 
District Court of North Arcot in original suit No. 5 of 1886. That 
application was dismissed by the High Court on August 1, 1887. 

On February 28, 1887, the District Court made an order permitting 
the vakil to bid at the sale. On September 19, 1887, the immovable 
properties in question were sold, subject to incumbrances, by public 
auction, and the vakil became the purchaser. 

The sale was confirmed by the District Judge on December 13, 
1887, and he on February 1, ISSS, gave the sale certificate under his 
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hand and the sea! of the Court. The vakil died before this present 
suit ; the first respondent is his son. The other respondents are 
purchasers from the vakil. The father of the present plaintiff died 
in May, 189v. The plaintiff’s brother died in September. 1904. 
The present plaintiff, his brother and their father, had constituted 
a Hindu joint family. 
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On behalf of the appellant here it was contended that the sale 
took place in execution of the decree of April 15, 1886, and not in 
execution of the decree of November 15, 1886, and that under such 
circumstances only the right, title, and interest of the father were 
sold. That contention is based on the fact that the attachment of 
August 18, 1886, was made under the decree of April 15, 1886. The 
sale must have been under the decree of November 15, 1 586. No 
one was or could have been misled as to the decree under which the 
sale was taking place. The proclamation of sale of January 24, 
1887, was made subsequent to the decree for sale of November 15, 
1886, and must have been made consequent on that decree, with the 
knowledge of all parties and without challenge, and that proclama- 
tion shows that what was to be sold by auction was the right, title, 
and interest in the property of the defendants to the suit of March 19, 
1SS6, and the certificate of sale show^s that the right, title, and 

interest in the property of the defendants to that suit were sold to 

* 

the vakil. The present plaintiff and his brother were defendants 
to that suit, under the guardianship of Govindaraju Mudali, at the 
time when the decree of November 15. 18S6, was made and at the 
time when the sale took place, and thence until the sale was con- 
firmed and the certificate of sale was made. 


It has also been contended on behalf of the appellant here that as 
. the provisions of the Transfer of Property Act, 1882, were not com- 
plied with in the suit for sale of March 19, 1886, and as no day was 
fixed by the Court on which payment might be made within six 
months from the date of declaring in Court the amount due, the 
defendants to the suit of March 19, 1886, were not debarred from a 
right to redeem. It appears to their Lordships that the answer 
to that contention is that, whether or not the provisions of the 
Transfer of Property Act, 1882, were complied with, the property 
and all right, title, and interest of those defendants in it were in 
fact sold to the vakil in execution of a decree of a Court which had 
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J- ^ jurisdiction to entertain the suit in which the decree was made, 
191 ; and that decree was not appealed. 

(; ANAPA] nv By s. 24v of the Code of Civil Procedure, 18S2, it was enacted that: 

ui AMAK following questions shall be determined by order of the Court 

Krishna- executing a decree and not by a separate suit (namely): — .. .. 

MACMAKIAK. , V . . J V x jj 

(.r; Any other question arising between the parties to the suit in 
which the decree was passed, or their representatives, and relating 
to the execution, discharge, or satisfaction of the decree, or to the 
sUy of execution thereof.” 

'I'his Board decided in Prosunno Coouiar Sanyal v. Kasi Das 
(] ) tliat s. 244 had been rightly held in India to apply in a 
case in which the question raised concerned the auction purchaser 
at an auction sale as well as the parties to the suit. In this case 
the vakil was the auction purchaser and was also a party to the suit. 
The questions raised in the present suit could have been raised 
before the sale was confirmed, and, if so raised, would have been 
determined by the Court which was executing the decree of Novem- 
ber 15, 18S6. 

Their Lordships will humbly advise His Majesty that this 
appeal fails, and should be dismissed. The appellant must pay the 
costs of this appeal. 

Solicitor for appellant : Doa^/as Grant, 

Solicitors for first respondent : ChapmanAValkcr Shephard, 

(\) L. R. 19 I. A. 1(6. 
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REHMAT-UN-NISSA BEGAM AND OTHERS 


AND 


PRICE AND OTHERS 


OX APPEAL FROM THE HIGH COURT AT BOMBAY. 

Partnership — Agreemeni — Agreed Duration of Porlnership — Busiji 
a Loss — Decree for Dissoluii&n — Discretionary Poxoer of the 
Indian. Contract Act {IX. of 1872), s. 252; s. 254, sul)-s. 6. 

By the Iiulian Contract Act, 1872, s. 252, Where partners liav(7*y* 
by contract regulated and defined, as between themselves, their 
rights and obligations, such contract can be annulled or altered only 

by consent of all of them ** By s. 254, ‘‘At the suit of a 

partner the Court may dissolve the partnership in the following 

cases: — (0.) when the business of the partnership can only 

be carried on at a loss.** 





\ 


A partnership agreement for the supply of stone for the con- 
struction of a dock pro\*idcd that the partnership should continue 
until the completion cf the supply for the works. Before that 
event one of the partners sued for a dissolution and established 
that the business could only be carried on at a loss: — 

Held, that the trial judge had a discretionary power to decree a 
dissolution, and that, he having ordered a dissolution neither 
capriciously nor without disregard of any legal principle, the 
exercise of the discretion was not open to review upon appeal. 


Appeal from a judgment and decree of the High Court (Septem- 
ber 8, 1914) varying a decree of Macleod J. (March 28, 1914). 

The suit was instituted in the High Court by the Nawab Kamal 
Khan (now represented by the appellants) for a decree that a partner- 
ship between himself and the respondents, constituted by an agree- 
ment dated March 11, 1908, be dissolved, and for accounts. 

The facts appear from the judgment of their Lordships. 

Macleod J. found that the partnership business could only be 
carried on at a loss ; he decreed a dissolution from the date of the 
institution of the suit and made certain declarations as to the effect 
of the agreement as to the respective rights upon taking the accounts. 

The present respondents appealed and the appellants cross 
appealed. 

/■ .. . ■ k 

* Present: Loan Buckmaster, Sir John Edge, Sir Walter" 
Phillimobe, Bart., and Sir Lawrence Jenkins. 
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Sir Basil Scott C. J. and Davar J. varied the decree. They held 
that the plaintiff was not entitled to sue for a dissolution of the part- 
nership at the date of the institution of the suit, nor until the com- 
pletion of the construction of the works, since the partnership agree- 
ment provided that the partnership should continue until that 
event. 'I’he works, however, being completed at the date of the 
decree, the partnership accounts were ordered ; the decree of 
Macleod J. as to the respective rights of the parties was also varied. 


1917. Nov. 13, 15. (1) Upjohiu A'. C, and Sir William Garth, for 
the appellants. It was proved that the business could not be carried 
on at a profit and the trial judge had a discretion under s. 254, 
sub-s. 6, of the Indian Contract Act, 1^72, to order a dissolution. 
I'hat discretion was not taken away by the agreement of the parties : 
Lindley on Partnership. 8th ed., p. 658. In Coxoasjee Nanabhoy 
V. Lallbhoy Vulluhhoy (2) the Board held merely that the partners 
might by their agreement renounce the right to a dissolution. 
There was nothing in the conduct of the Nawab which disentitled 
him to the equitable assistance of the Court and the discretion 
was properly exercised. 

/*. O. Laxorcncc, K.C., De Gruythcr, A'.C and E, B. Raikes,ioi the 
respondents. The Court had not a discretionary power under 
s. 254, sub s. (6) to dissolve the partnership since the evidence did 
not show that the business could not be carried on at a profit. In 
any case, having regard to the circumstances in which the partner- 
ship was entered into, it would be inequitable to the respondents 
to decree a dissolution before the completion of the works. 

Upjohn /. C, in reply. 


Dec. 13. The judgment of their Lordships was delivered by 

Sir LawrenCK Jenkins. This is an appeal from a decree of the 
High Court at Bombay in its appellate jurisdiction, dated Septem- 
ber 8, 1914, varying a decree of that Court in its original jurisdiction 
passed on March 28, 1914. The suit is for a dissolution of partner- 
ship. The original plaintiff was Nawab Kamal Khan, but he has 
died in the course of the suit and the present appellants are his 


(1) The arguments as to the reported, 
right to a dissolution are alone (2) (1876) L. R. 3 I. A, 200. 
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representatives. The defendants, his partners, are the respondents 
in this appeal. The partnership was constituted on March 11, 
1908, and its terms are contained in an instrument of that date. 
To appreciate its purpose and legal effect it will be convenient to 
describe briefly the events that led up to its execution. The defen- 
dants, a firm of contractors, had undertaken the construction of the 
New Alexandra Dock in the island of Bombay, and they required 
for the work a large supply of granite and other stone. They 
accordingly made two contracts in 19C6 for this supply, and in both 
of them the Nawab was either directly or Indirectly interested. 


J. c. 

1917 

Rehmat-un- 

nissa 

Beg^m 

Z'. 

Price. 


For reasons which need not be discussed, the supply of granite 
and Slone under these contracts was so unsatisfactory that the 
defendants' manager complained, and declared that he would be 
compelled to look elsewhere if he could not get delivery according 
to contract. 

In the end an arrangement was made for cancellation of the two 
contracts and the release of all claims for their breach by the Nawab 
and those interested with him, and for the formation of a new 
partnership between the Nawab and the defendants for the quarrying 
and supply of the requisite granite and other stone. The defendants 
insisted that the Nawab should be a sleeping partner without any 
voice in the control and conduct of the business, so his advisers 
naturally demanded the insertion in the partnership instrument of a 
provision Avhich would secure him against the risk of extravagant 
working. To this the defendants assented, and a clause was 
inserted which ultimately became the 25th in the instrument as 
executed. It is this clause that has given rise to much of the present 
dispute. 

In the instrument, which is expressed to be made between the 
Nawab of the one part and the defendants (thereinafter called the 
contractors) of the other part, after a narrative of the events leading 
up to the partnership, it is recited that “ for the purpose of carrying 
out the said terms and conditions and of working the said quarries 
and producing stone and granite therefrom, and rendering the said 
quarries remunerative and profitable to the parties thereto, and in 
consideration of the advances to be made by the contractors,” it 
had been arranged that tne agreement should be entered into. 

The instrument then provided that the Nawab and the defendants 
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should be interested in the working of the quarries at Lingampalli 
and Dliarur, and should share the profits and losses half and half 
(clause l); that the granite and stone produced from the quarries 
should be furnished to the defendants for their works at the dock 
in accordance with their requirements and sent, delivered, and paid 
for as therein provided (clause 3) ; that the working of the quarries 
and the partnership should continue until the supply of granite or 
other stone for the construction of the docks was completed, and that 
the partnership should then terminate and be wound up (clause 4); 
that the expenditure incurred in managing and supervising the 
quarries should not exceed the proportion of 10 per cent, on the cost 
of the work, including all charges (clause 17); that the royalty 
should be one of the expenses of working the quarries, to be defrayed 
out of the partnership funds or the income earned (clause 22) ; and 
(clause 25) “ that the average rate of expense per cubic foot at which 
the stone has hitherto been quarried, exclusive of management and 
superintendence, shall not be exceeded in future except under 
extraordinary circumstances, when the rate of expense may be 
increased by 10 per cent.” The work contemplated by the partner- 
ship was carried on, but with the one unvarying result of annual loss, 
which amounted to upwards of three lakhs of rupees on June 30, 
1910. In these circumstances the present suit was instituted in 
October, 1912, praying for a dissolution on the ground that the 
business of the partnership had been, and only could be. carried on 
at a loss. 


In the plaint extravagant charges of fraud were made, but they 
have been abandoned. While grovindless charges of this type are 
to be deprecated, and may well attract the consequence of an adverse 
order as to costs, their Lordships cannot accede to the suggestion, 
somewhat faintly made, that the Naw'ab had by these charges 
forfeited his right to the protection of the Court if he otherwise had 
a good cause of action. 

The matters now in contest are (1.) whether the suit is premature ; 
(2.) what is the “ average rate of expense mentioned in clause 25 
of the partneiship instrument; and (3.) have there been ** extra- 
ordinary circumstances ” within the meaning of that clause / 

1 he Court of first instance decided in the Nawab’s favour on the 
first and second of these points, and adversely to him on the third. 
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The appellate Bench’s decision was wholly adverse to the Nawab, L 
but as the work on the docks had been completed before the hearing i9i7 
of the appeal, the Court directed that partnership accounts should 

be taken from March 11, 1908, up to the end of the construction nissa 

1 ^ , , t Begam 

work of the docks. 

The Court of Appeal's decision that the Nawab when he filed his 
suit was not entitled to claim a dissolution w'as based on the con- 
tinuance of the partnership involved in the terms of the partnership 
agreement and on s. 252 of the Indian Contract Act, And the Court 
proceeded to express the opinion that, even if it had jurisdiction, it 
would have refused to declare the partnership dissolved at any period 
earlier than the completion of the work. The first and the more 
extreme of these propositions was not seriously pressed in argument 
before this Board, nor indeed could it be. 

It is beyond controversy that at the institution of this suit the 
business of the partnership could only be carried on at a loss. This is 
conclusively shown by the firm’s balance-sheets, the profit and loss 
account for the period from March 1, 1903, to June 30, 1912, and the 
admission in the defendants’ written statement. The condition 
described in s. 254. sub-s. 6, of the Indian Contract Act, 1872, is 
thus established, and it is provided that in this event the Court 
may, at the suit of a partner, dissolve the partnership. What, 
then, is there in the circumstances of this case to deprive the 
Court of its jurisdiction or the plaintiff of his right to seek the 
Court’s assistance ? 

Their Lordships are unable to agree with the High Court’s view 
that there is anything in s. 252 that constitutes a bar ; it appears to 
them to be directed to something wholly different. A partner’s 
claim to a decree for dissolution rests, in its origin, not on contract, 
but on his inherent right to invoke the Court’s protection on equitable 
grounds, in spite of the terms in which the rights and obligations 
of the partners may have been regulated and defined by the partner- 
ship contract. 

It was not, therefore, any contrave ntion of that section for the 
plaintiff to seek a dissolution or for the Court to decree it though the 
partnership agreement contemplated the continuance of the partner- 
ship beyond the date at which the suit was instituted. No man can 
exclude himself from the protection of the Courts, and yet, if the 
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view cf the appellate Bench is to prevail, this is what the Nawab 
has done, for a decree for dissolution would be the protection 
appropriate in the circumstances of this case. It is no answer to say 
that this partnership was not terminable at will ; it is to meet that 
precise predicament that the Court’s power to decree dissolution 
is conferred in the events enumerated in s. 254. For a partnership 
terminable at will no such provision would be required. 

'I'heir Lordships therefore are unable to afnrm the decision of the 
appellate Bench as to the competence of the suit But this leaves 
open the question whether the Court’s discretion should be exer- 
cised for or against the Nawab's claim. The appellate Bench 
decided adversely to it, and it was urged in argument against inter- 
ference with this decision that it is opposed to sound practice for an 
appellate Court to substitute its discretion for that of the Court from 
which an appeal has been preferred. The justice of this argument 
is undoubted, but it Avas at least as relevant before the appellate 
Bench as it is before this Board. And yet the appellate Bench did 
not hesitate to express its readiness to substitute its discretion for 
that of the original Court, although in the view it took of the Court’s 
jurisdiction the question could not arise. 

In these circumstances the real question is whether there was or is 
any justification for questioning or disturbing the discretion exer- 
cised by the original Court when it passed the decree for dissolution 
in the Nawab’s favour. It cannot be said that the Court acted 
capriciously or in disregard of any legal principle in this exercise of 
its discretion. On the contrary, there are elements in the case which 
can fairly be regarded as ample warrant for the first Court’s decision, 
and for this it is enough to point to the dual position of the defen- 
dants, which brought their interests as contractors into sharp 
conflict with their duties as partners of the Nawab, and also to 
the prominence given in the recital to the common purpose 
that the quarries should be remunerative and profitable to the 
partners. 

Their Lordships therefore hold that there is no sufficient ground 
for disturbing the original decree so far as it pronounced for a 
dissolution. 

[Their Lordships’ judgment then dealt with the questions as to 
the “ average rate of expense ” and “ exceptional circumstances ” 
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under clause 25, and upon the evidence agreed with the judgment of I* 
the appellate Bench, and concluded as follows ;] 1917 

Their Lordships will accordingly humbly advise His Majesty to rehj^-un 
allow this appeal and to direct that the decree of the Appeal Court Nissa 

should be set aside and that of the original Court restored, with the v. 
variations following (l) .... Price. 


Their Lordships recommend an order in the above form, as they 
do not 'Wish to interfere with the discretion exercised by the original 
Court in its direction as to costs ; and, as to the costs of this appeal, 
and the appeal to the High Court, they will recommend that there 
be no order save that each party bear his own. 

Solicitors for appellants : T, L, Wilson Co, 

Solicitors for respondents : Grundy, Kershaw, Samson d- Co. 


DEBENDRA NATH DAS APPELLANT ; J- C.* 

AND 

1918 

BIBUDHENDRA BHRAMARBAR ROV , , , RESPONDENT ^ 

Feb. 7. 

ON APPEAL FROM THE HIGH COURT IN BENGAL. 

Zand Tenure in Bengal— Tenure-holder or JRaiyat—Area exceeding a 
Hundred Bighas— Presumption — Cultivation hy Underlessee— Bengal 
Tenancy Act {VIII. of 1885), s. 5, sxih-ss. 1, 4, 5. 


A reclamation lease of over 250 staiulard bighas of land, to which 
the Bengal Tenancy Act. 1885, applied, gave to the tenant an 
unfettered option as to the means by which the land should be 
brought under cultivation. He underleased it to a neighbouring 
landowner, leaving it to the underlessee’s discretion what agency 
should be employed for that purpose: — 


Held, that the presumption, arising under s. 5, sub-s. 5 of the 
Act, that the tenant was a tenure-holder and not a raiyat since 
the area exceeded 100 standard bighas, was not rebutted under 


* Present: Lord Buckmaster, 
Phillimore^ Bart. 

(1) The variations of the decree 
were as to the amounts to be 


Mr. Ameer Alt, and Sir Walter 

allowed under clause 25; the details 
are not material to this report. 
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tlM‘ circumstnuccs of tho case by having regarti, as directed by 
sub-.-^. 4 (0), t(t the i)uri)osc* for Avliieli tlie tenancy right was originally 
a cquired. 


ArPKAL from a judgment and decree of the High Court (July 11* 
1913) reversing a decree of Richardson J. 

The suit was instituted in the Court of the Settlement Officer of 
Dornpara by the respondent (a minor suing by a manager appointed 
by the Court of Wards) against tiie appellant. It was claimed that 
an entry in tiie record of rights prepared by the Assistant Settlement 
Officer under the Bengal Tenancy Act, 1S85. was erroneous, in that 
it recorded the status of the tenant under a lease granted by the 
respondent in 1901, and assigned to the appellant in 1907. as that 
of a raiyat and not tlial of a tenure-holder. 

'I’hc facts of the case, together with the material terms of the 
lease and the relevant provisions of the above Act, appear from the 
judgment of their Lordships. 

The High Court, upon appeal under the Letters Patent, held, 
reversing Richardson J., that the tenant was a tenure-holder. The 
learned judges (Jenkins C. J. and Mookerjee J.) said that, the area 
being over 100 standard bighas, it was to be presumed under s. 5. 
sub-s. 5, that the tenant w'as a tenure-holder unless the contrary 
were shown. 'I'he terms of the lease negatived the contention that 
the intention was that the land should be reclaimed and subse- 
quently be cultivated by the tenant himself. The word '* primarily ** 
in the definition of a raiyat in s. 5, sub s. 1, indicated that the defini- 
tion was not an exclusive definition ; it was possible for a person 
to be a tenure-holder although a part of the land was intended to 
be, and w-as, cultivated by himself. Here the land was cultivated 
by undertenants. They were, therefore, of opinion that the pre- 
sumption had not been rebutted. They further said " On the other 
hand, there are indications in the lease itself that the grant could 
never have been intended to be a raiyati grant. In the first place, 
the grant was for the purpose of reclamation, and the grantee was 
expected to reclaim the land at his own expense. His position 
consequently would hardly be intended to be as precarious as that 
of a non-occupancy raiyat. In the second place, there was a period 
of remission fixed, during which no rent was to be paid on account 
of the land itself ; this is a term which usually finds place in leases 
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of tenures. In the third place, the rate of rent itself was fixed in 
perpetuity and a premium was paid by the grantee to the grantor. 
Taken as a whole, the lease, in our opinion, makes it reasonably 

plain that the grant was intended to be that of a tenure 

The view we take is supported by the observation of Lord Davey 
in the case of Gokitl Mandar v. Pudmanund SinghT (l) 

1917. Dec. 7, De Gruyther^ K.C., and Sir M^iliiam Garths for 

the appellant. The appellant is a raiyat and not a tenure-holder. 
The test is the primary purpose for which the right of tenancy was 
originally acquired : Bengal Tenancy Act. s. 5, sub-ss. 1, 4; 

Durga Prosimno Ghose v. Kali Das Dull (2) ; Laidley v. Gour 
Gobiiid Sarkar, (3) Here the primary purpose was cultivation by 
hired labour, although the lease allowed the tenant to cultivate 
by raiyats or otherwise. It is unlikely that the tenant intended to 
become a tenure-holder, because in that case any person he put in 
would have been a raiyat w'ith all the rights of raiyatvvari occupation. 
The Board in Gokul Mandar v. Pndmamind Swgh fl) merely gave 
effect to the presumption under s. 5, sub-s. 5, there being no indica- 
tion that the purpose was to acquire raiyat tenure. The respondent 
should have objected to the record of rights prepared under ss. 101, 
102 and 105, by which the tenant’s status was recorded as that of 
a raiyat. Not having done so this suit was not competent. 

[Lord BUCKMASTER. The last contention was not raised in the 
Courts below, nor is it raised by the appellant’s case ; it is therefore 
not open.] 

Sir Erie RichardSy A'.C, and O^GormaJh for the respondent, were 
not called upon. 

1918. Feb. 7. The judgment of their Lordships was delivered by 

Mr. Ameer Alt. The sole question involved in this appeal is 
whether the defendant-appellant is a tenure-holder or is a raiyat as 
defined in the Bengal Tenancy Act (VIII. of 18S5). 

The defendant holds over 250 acres of land in the village of 
<5oyalbank, forming part of the plaintiff’s zamindari in the district 

(1) (1902) L. R. 29 I. A. 196. (2) (1881) 9 Cal. L. U. 449. 

(3) (1885) 1. L. R. 11 C. 501. 
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)■ of Cuttack, under a lease "ranted by the predecessor of the plaintiff 

)9i8 in 1901 to one Gokulananda Chowdhury. In 1907 Gokulananda 

Deuhndra assigned the lease to the defendant. The land covered by the lease 
Nath D\s became about the same time the subject of “ record of rights ” 

I. m 

liiBUDH- proceedings instituted by Government under ch. lO of the Act. 

I kose proceedings are taken b^' the Revenue authorities before 
AKR AR R oy, special officers for the ascertainment and record of all rights con- 
nected with the land within the ambit of the inquiry. At the initial 
stage of the proceedings the defendant was entered as a “ tenure* 
holder, but subsequently on his objection the Assistant Settlement 
Officer recorded him as ** a settled raiyat at a fixed rent.'* 

1 he present suit has been brought under the provisions of s. 106 
on behalf of the zamindar for rectification of the entry by recording 
the defendant as a tenure-holder.” I'he suit was first heard by 
the Settlement Officer, who upheld the plaintiff’s contention as to 
the status of the defendant, and his decision was confirmed on 
appeal t)y the Special Judge of Cuttack. The defendant then 
pieferred a second appeal to the High Court of Calcutta, which 
came for hearing before Richardson J. The defendant renewed 
before that learned judge his contention that under the terms of 
his lease he was entitled to be classed as a raiyat. Richardson J. 
accepted his contention and reversed the order of the Special Judge, 
the effect of which was tliat the entry in record of rights remained 
as made by the Assistant Settlement Officer. 

An appeal was thereupon preferred by the respondent under 
s. 15 of the Letters Patent, which came on for hearing before two 
judges of the High Court, Jenkins C. J. and Mookerjee J., who, 
differing from Richardson J., held, in concurrence with the Settle- 
ment Officer and the Special Judge, that the defendant was a tenure- 
holder. 'J hey accordingly reversed the order of that learned judge, 
and restored the decree of the lower Courts for the rectification of 
the entry in the record of ri"hts. 

Ihe present appeal to His Majesty in Council, which forms the 
sixth stage of this litigation, is an indication not merely of the 
persistency of the defendant, but also of the valuable rights that are 
attached to his claim, for, if he be a tenure-holder, persons holding 
under him would have the status of raiyals and would be entitled 
to acquiie, after a certain efilux of time, the right of occupancy 
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under the Act. Whereas if he be a raiyat» those persons would only J* 
be under-raiyats without the privileges or security afforded by the 1918 

Act to raiyats. Debendra 
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For the purposes of the lenancy Act, tenants are classed under ^ 

three heads —namely, tenure-holders, raiyats, and under-raiyats, Bibudh- 

ENDRA 

that is to say, tenants holding, whether mediately or immediately, BHR^M- 

under-raiyats. Raiyats, again, are divided into three sub-classes — arb ar R oy 

i.e., (a) raiyats holding at fixed rates, (d) occupancy raiyats, and 

(0 non-occupancy raiyats. The defendant has been entered as a 

settled raiyat at a fixed rent, evidently on the ground that under 

the lease the rent payable by him is permanently fixed. But it is 

to be observed that fixity of rent is no criterion for the determination 

of the point at issue, for a tenure may be held at a fixed rent equally 

with a raij^ati holding. The question must, therefore, be decided on 

other considerations. 


Sect. 5, sub-s. 1, defines a tenure-holder to mean “Primarily a 
person who has acquired from a proprietor or from another tenure- 
holder a right to hold land for the purpose of collecting rents or 
bringing it under cultivation by establishing tenants on it, and 
includes all the successors in interest of persons who have acquired 
such a right.” And a raiyat is defined to mean “Primarily a person 
who has acquired a right to hold land for the purpose of cultivating 
it by himself, or by members of his family, or by hired servants, or 
with the aid of partners, and includes also the successors in interest 
of persons who have acquired such a right.” 


Sub-s. 4 provides certain rules for determining whether a tenant 
is a tenure-holder or raiyat. Clause (if) is important : it says, “The 
Court shall have regard to the purpose for which the right of tenancy 
was originally acquired,” Sub-s. 5 is equally important. It provides 
that where the area held by a tenant exceeds 100 standard bighas 
(a little over 33 acres) “the tenant shall be presumed to be a tenure- 
holder until the contrary is proved.” In determining the status, 
therefore, of a tenant, namely, whether he is a tenure-holder or a 
raiyat, two elements have to be borne in mind, first, the purpose 
for which the land was acquired, and, secondly, the extent of the 
tenure or holding. A close examination of the definition clauses 
makes it quite obvious that both these elements are closely inter- 
related. The law assumes the raiyat to be the actual cultivator of 
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the soil, either by his own labour or the labour of members of his 
family or by hired labourers, and it assumes also that ordinarily a 
larger area than 100 bighas would make cultivation by the personal 
agency of the tenant improbable, 't he presumption provided in 
sub s. 5 of s. 5 is founded on that hypothesis. 

In the present case the land held by the defendant amounts to 
more than 250 acres ; the statutory presumption certainly applies 
to him. He seeks to rebut it by referring to the purpose for which 
tiie lease was granted. 'I’he terms of the document have been 
carefully examined by the Settlement Officer, the Special Judge, 
and the High Court, Their Lordships will therefore confine their 
remarks to its general features. It is an ordinary reclamation lease ; 
it leases the land permanently to the lessee at a fixed rent to cultivate 


the same, after making it fit for cultivation at his own expense and 
by his own efforts. In other words, he is to reclaim the land at his 
own expense and bring it under cultivation. The sixth clause makes 
this quite clear. It says . “ You shall, by reserving water and 
raising bandhs (on the land leased), make it fit for cultivation accord- 
ing to your will, and shall hold the same by cultivatiug it or having 
it cultivated, and you shall be competent to make such other arrange* 
ment or adopt such other convenient steps as you consider necessary 
for cultivating the same.” 


'riic employment of the agency for the cultivation is left entirely 
to the option of the lessee ; the land was leased for cultivation, 
that is, for agricultural purposes, but the agency to be employed is 
to be determined by the lessee ; he has the power to establish 
raiyats or under-lease it to others, or cultivate it himself, if he can. 
It cannot be said that the purpose is, primarily or otherwise, that 
the demised land should be cultivated by his personal agency. At 
the best the lease may be said to be equivocal. In their Lordships’ 
opinion the High Court and the lower Courts were perfectly right 
to look to the attendant circumstances to judge of the purpose for 
which the lease was acquired and to determine the status of the 
defendant. Apart from the facts appearing in the lease to which 
the learned judges of the High Court have referred as indicating 
that the land Mas being taken for purposes other than that of 
personal and direct cultivation as a raiyat. there is the outstanding 
c»rcumstancc that the land was leased to a man of means who 
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appears to be a resident of another place for the purpose of reclama- 
tion and rendering ht for cultivation, the agency to be employed for 
carrying on the cultivation being left to his discretion. 

Their Lordships think that the presumption under s. 103 b, on 
Avhich the defendant relies, that an entry in a record of rights finally 
published “shall be presumed to be correct until it is proved by 
evidence to be incorrect,” is fully rebutted by the circumstances to 
which the Courts in India have referred in arriving at the conclusion 
that the defendant was a tenure-holder and not a raiyat. 
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Bibudh- 

ENDRA 

Bhram- 

ARBAR l\OV. 


Their Lordships are of opinion that this appeal should be dismissed 
with costs, and that they will humbly advice His jMajesty accordingly. 

Solicitor for appellant : E. Daigado, 

Solicitor for respondent: The Solicitor^ India Office. 


IMAMBANDI AND OTHERS APPELLANTS ; 

AND 

MUTSADDI AND Others Respondents. 

ON appeal from the high court in BENGAL. 


J. c.^ 
1918 


Mahomedan Law — Minors — Guanlianship — Alienation l)y Mother — 

Invalidity — Marriage — Legitimacy — AclnowJedgmcnts — Admission 
of Documents — Code of Civil Procedure (T. of 1908), Order XIII., 

r. 1, 


Under Mahoinedau law a mother lias no power as de facto 
guardian of her infant children to alienate or charge their 
immovable property. 

During a father life he is the legal guardian of his minor 
cliildren though the mother has rights as to their custody; after 
his death, his executor (in Sunni law) is their legal guardian, or, if 
there is no executor, their giaiidfather, or if he be dead, his executor. 
In the absence of any legal guardian the duty of appointing one 
devolves n])Ou the judge as representing the Sovereign. If the 
mother is the father’s executor, or has been appointed, she has the 
powers of a legal guardian, but those powers arc subject to strict 


* Present : Lord Shaw op Dunfermline, Sir John Edge, I^Ir. 
Ameer Ali, Sir Walter Phillimore, Bart., and Sir Lawrence 
Jenkins. 
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J. C, 
J91.S 

I.MAMB.\NDl 

v. 

.Ml'TS \DDI. 


4'('iu]iti<)iis ns l(» inimovablos. If tliere is no legal guardian, the 
)M>rsoi» in clinrgc of n minor (smli ns the mother) has power as 
(le fneto guardian to incur debts, or to pledge the minor^s goods 
and {-hatt(‘ls, f(n- tlie minor’s imperative necessities (such as food, 
clothing or nursing), but has no i)o\ver to ileal with tlie immovable 

pi ()]K‘rt.\ . 


At/dmiifni h'utti. v. Si/rd All (1012) T. L. P. 37 514 dis* 

npfnovcil. 

* 

Clear and reliable evidenci' that a !Mahomedan has acknowledged 
children as his legitimate issue raises a presumjdion of a valid 
marriage between him ai»d the cliildren’s inotlier. 


Rule as laiil df)wn in Muhatala Tlibcr v. Prince Ahmed llalecm- 
oot-/.(i man (1881) 10 Calc. L. R. 20.8 applied. 

Documentary evidence v.’hich has not been produced at the 
lirst lu-aring of a suit in accordance with Order XTII., r. 1, may be 
Uflmitted at a later stage at tlie diserotion of the Court. 


.ArPE.M. from a judgment and decree of the High Court (August 30, 
1911) affirming a decree of the second Subordinate Judge of Saran. 




By a registered deed of sale dated June 10, 1906, and made in 
consideration of Ks. 10,000, Enayet-uz-Zohra (respondent No, 3) 
purported to convey to the first two respondents the shares of 
herself and of her minor son and daughter (respondents Nos. 4 and 
5) in the property inherited by them respectively from Ismail Ali 
Khan, deceased. The deed was expressed to be made by the mother 
on behalf of herself and as guardian of her two minor children, but 
she had not been appointed tlieir guardian under the Guardian 
and Wards Act (VIII. of 1890). /ohra claimed that she had been 
married to the deceased, a Mahomedan of the Sunni sect, and that 
her said children were his legitimate children. An application by 
the transferees for registration was opposed by the widows of the 
deceased (appellants Nos. 1 and 5), who applied for registration 
in the names of themselves and their children. The former applica- 
tion was rejected and the latter allowed, and that decision was 
subsequently affirmed by the Collector and Commissioner. 


On March 25, 1909, the first and second respondents instituted the 


present suit against the appellants, namely the two admitted 
widows and their minor children, and joined as defendants also 
Zohra and her minor children. The claim in the plaint was for a 
declaration that Zohra was the nikahi wife, and her children the 


legitimate children of Ism.iil Ali Khan ; that the property in suit 


was inherited by them, according 


to their respective shares, as his 
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heirs ; and that the defendants had no rights in the purchased 
property. It was further prayed that the plaintiffs might be 
given possession under the deed of sale and have a decree for mesne 
profits. 

The following, amongst other, issues were settled : (4.) Is the 
defendant No. 8, namely Zohra, the married wife, and are the 
defendants 9 and 10, namely her children, the legitimate children, 
of Ismail Ali Khan ? Were they acknowledged by him as such ? 
(5.) Is the sale deed dated June 10, 1906, valid, and does it confer 
any title on the plaintiffs ? Whether the contesting defendants 
can question the transfer ? (3.) Of what properties the plaintiffs 
are entitled to recover possession ? 


j. C, 

1918 


IMAMBANDI 

V, 

Mutsaddi. 


The trial judge on the fourth issue found in favour of the plaintiffs, 
and on the fifth issue he found that the deed was duly executed. 
He made declarations as prayed and a decree for possession. 


An appeal to the High Court was dismissed. The learned judges 
(Mukerji and Carduff JJ.), after a full examination of the evidence, 
confirmed the finding of the trial judge upon the fourth issue. On 
the fifth issue they said that the question whether Zohra as de facto 
guardian of her children was competent to alienate their shares 
did not properly arise in the suit, since the appellants did not 
claim through the children but repudiated their claim. 

A question arose in both Courts as to the admissibility and value 
of certain account-books. The manner in which that question was 
dealt with appears from the judgment of their Lordships. 

1917. Nov. 22, 23, 26, 27, 28. Upjohn^ K. C. and Abdul Majid 
for the appellants. 'J he Courts in India wrongly excluded the books 
of account tendered in evidence by the appellants. Had due weight 
been given to them they would have rebutted the presumption 
(if any) arising from the alleged acknowledgments. The concurrent 
findings of fact consequently are not conclusive : Gabindsu 7 idari v. 
Jagadaviba, (l) The evidence did not establish the alleged marriage 
■ceremony. The requirement of Mahomedan law of an unambiguous 
acknowledgment before witnesses is a matter of substance and not 
of evidence: Baillie’s Digest (1865 ed.), pp. 4, 5, 7, 749 ; Baillie's 
Mahomedan Law of Inheritance (1824), pp. 28, 31 ; Fatawai 


G 2 


(1) (1870) 6 Berg. L. R, 168 (V. C.). 
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I- ^ • Alamf]jiri, vol. 4, P* 43; Aklcmoimcssa v. Mahomed Hatem,{^\) 

I9IS riie evidence as to alleged acknowledgments was not sufficiently 

iM.\>niANDi specific as to the person referred to to raise any presumption : 

Ashrufood Doikdah v. If vder If ossein (2) ; Botoolwi v. Koolsoom, (3) 

MUIS.ADDI. 

In any case the mother had no power to alienate her children’s 

shares* and the transferees obtained no title to those shares : Mata 
Din V. Ahmad Ali. (-1) 

[Lord Shaw of Dunfkrmlini:. Their Lordships do not riquire 
to hear the respondents' counsel upon the questions of the marriage 
and legitimacy ; they desire, however, U) hear arguments as to 
the right to alienate the shares of the minors.] 

De Gniyther^ A'.C, and Sir IViiliam Garths for the first and second 
respondents. In any case the deed was not void as to the minors* 
shares, but merely voidable ; upon attaining their majority they 
can set it aside if the sale was not for their benefit. In Mata Din 
V. Ahmad A/i (4) upon the facts, which in that case were before 
the Board, the deed was set aside, there being no necessity nor 
acquiescence cn attaining majority ; the question whether an 
alienation by a de facto guardian is in Alahomcdan law void or 
voidable was expressly not decided. I'here have been conflicting 
decisions in India, but the weight of judicial authority favours the 
view that such an alienation is voidable if not for the benefit of the 
minors, and not void : Si/a Bam v. Ameer Jkgam (3) (the dictum at 
p. 333 being obiter) ; Nizamnddin v. Anandi (6) ; Majidan v. Bam 
Narain (7) ; Ummi y, Kesho Das (3) : Zyednn v. Ge/ayet (9) ; 
Bhutnath v. Ahmed JJossain (10); Moyna Bibi v. Banka Bchari (ll); 
Mafazzaly, Basid (l2); Bamcharan v. Anukui \ II ttrhai s. 
fltraji (14); Baha v. Shrivappa \ Pathummabi \,Vittit 
(followed in Madras in three decisions (17). In Ayderman Kutti 
Syed A/t (IS) the eflcct of dealings with a minor’s property by a de 


(1) (19C4) I. L. «. 31 C. 849. 
856. 

(2) (1866) 11 Moo. I. A. 94. 

(3) (1876)25 Suth. \V. K. 444. 

(4) (1912) L. R, 39 I. A, 49. 

(5) (1886) r. L. R.8 A. 324 

(6) (1896) I. L. R. 18 A. 373. 

(7) (1903) I. L. R. 26 A. 22. 

( } (1908) I L. R. 30 A. 462 

'>(1872) l7Suth. W. R. 239. 


(10) (1885) 1. L. R. 11 C. 417. 

(11) (1902) I. I.. R, 29 C. 473. 

(12) (1906) I, L. R. 34 C 36. 

(13) (1906) I. L. R. 34 C. 65. 

(14) (1895) I. L. R. 20 r. 116, 

(15) (1895) I. L. R. 20 B, 199. 

(16) (1902) I. L. R. 26 M. 734. 

(17) (1907, I. I,. R. 30 M. 197 ; 
(1909) 32 M. 276 ; (1911) 34 M. 527. 

(18) I. L, K. 37 M.5I4. 
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facto guardian was fully considered by Abdul Rahim J. with 
reference to the authorities and Mahomedan law books ; the 
learned judge came to the conclusion that an alienation was not 
void, but was mauquf, that is in a state of suspense, and that a 
minor could adopt it on coming of age, in which case the adoption 
related back. 


J. C. 

1918 

IMAMBANDI 

V. 

Mutsaddi. 


[Loud Shaw of Dunfermline referred to Amlfa Shankar v. 
Ganga Singh (l) and Wala Quadar v. M uhafumad Azun. (2)] 

The question of the validity of the alienation cannot be raised in 
this suit. No issue was raised as to whether* the alienation was 
necessary or for the benefit of the minors. They will not be estopped 
by the decree from contesting the validity of the transfer. 

[Sir VValteR’Phillimore. 7'he minors were joined as defendants 
and a decree for possession under the deed was obtained ; will 
they not be estopped ?] 

The status of the minors is a res judicata under the decree ; these 
respondents are prepared to undertake to raise no plea of estoppel 
upon any future proceedings by the minors as to the validity of the 
alienation. 


1918. Feb. 28. The judgment of their Lordships was delivered by 

Mr. Ameer ALI. '1 his is an appeal from a judgment and decree 
of the High Court of Calcutta, dated August 30, 1911, which 
arfirmed the decree of the Subordinate Judge of Saran awarding 
to the plaintiffs possession of a share in certain landed property 
situated in that district. 

The property in suit belonged originally to one Ismail Ali Khan, 
a wealthy Mahomedan inhabitant of the sub division of Siwan in 
the Saran district. The plaintiff's allege that on his death in March, 
190 d, he left him surviving three widows and several children, and 
that from one of these widows named Enayet-uz-Zohra, acting for 
herself and for her two minor children, they purchased the share in 
suit for the possession of which they brought the present action. 

It appears that shortly after Ismail Ali Khan's death the con- 
testing defendants 1 to 7 applied to the Revenue Courts for mutation 
of names (as proprietors) in the Collector's records, and, as usually 
happens in these cases in India, especially in Mahomedan families. 


(1) (1905) 9 Oudh Cases, 97. 


(2) (I9l5) 18 Oudh Cases, 168. 
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}■ * • immediately this application was made a claim was put forward on 
1918 behalf of Enayet-uz-Zohra and her children that they were equally 
ImamIunm with the other heirs of Ismail Ali Khan to have their names 

Mutsaddi CO sharers in the estate by right of inheritance, the 

__ ' allegation being that Zohra was one of his lawfully wedded wives 

and that her children were his legitimate issue. The Revenue 
Courts rejected her claim, holding that it was not established to 
their satisfaction that she was Ismail Ali Khan’s married wife or 
that the children were his lawful issue. They accordingly made an 
order directing the registration of the contesting defendants’ names 
in succession to Ismail Ali Khan. 

It should be mentioned here that the defendants 1 and 5 are 
admittedly Jsmail Ali Khan’s married wives, defendants 2, 3. and 
4 are his issue by defendant 1, and defendants 6 and 7 his daughters 
by defendant 5. 

The plaintiffs are dealers in hides, and also live at Siwan. There 
seems to have been litigation between them and Ismail Ali Khan 
in his lifetime, and since his death they seem to have espoused 
Zohra’s cause. The deed e.\ecuted by Zohra bears date June 10. 
1906, and purports to convey to the plaintiffs the shares of both 
herself and her minor children, and in the suit they are included as 
defendants 8 to 10. 1 he reliefs sought are of a twofold character : 

first, a declaration of the title and status of the plaintifls’ vendors ; 
and, secondly, a decree in favour of the plaintifls for possession of 
the shares covered by the deed of sale. 

The contesting defendants denied, as they had done in the 
Retenue Courts, that Zohra was one of Ismail Ali Khan’s married 
wives or that her children were his legitimate issue, and they 
further contended that the shares the plaintifls claimed to recover 
did not pass under the sale. The si.xth issue framed by the Subor- 
dinate Judge seems to relate to this point. 

The plaint was filed on March 25, 1909, but it docs not appe.nr 
to have been admitted until April 2. 'J'he contesting defendants 
filed their written statements in July, 1909; after that the case 
dragged its slow length along until June 18, 1910, when the actual 
trial began. In the interim, however, various interlocutory orders 
were made, including an order for the appointment of 7ohra as 
guaroian ad litem for her children (though her interest in the 
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suit Avas clearly adverse to theirs). Admittedly she was never 
appointed under the Guardian and Wards Act (VIIL of 1890) a 
guardian of their property. 


J. C. 
1918 

'' ' I 

IMAMBANDI 


The examination in Court of the plaintiff’s witnesses commenced Mutsaddi. 
on June 16, 1910 ; on June IS (the date given in the judgment of the 
High Court does not appear to agree with the date in the order sheet) 
they applied for a summons against .the defendants for the production 
of certain bahis, or account-books, belonging to Ismail Ali Khan 
for the Fasli years 129+ to 13l3 (1887 — 1906). The order on this 
application was as follows : “ I decline to issue summons at this 
stage.” And there, so far as the plaintiffs were concerned, the 
matter was allowed to rest. 


As a large part of the judgments of both the Courts in India is 
occupied with an examination of whether these bahis are reliable or 
not, it is necessary to mention that these very books had been 
produced and filed in Ismail Ali Khan’s lifetime on his behalf in the 
litigation between him and the plaintiffs ; after his death they were 
returned to the contesting defendants’ pleader, when it was dis- 
covered that the large number of leaves were abstracted from several 
of the books. This was represented to the presiding officer of the 
Court where the books were filed, but there is nothing to show the 
result of the representation. The plaintiffs’ case appears to have 

4 

closed on June 26, and on the folIoAving day the defendants com 
menced to examine their witnesses. On the same day they pro- 
duced the bahis. The Subordinate Judge’s order on their petition 
is in these terms : “ On the defendants’ application filing therewith 
the bahis from 129+ to 1311 Fasli, it is ordered that they be kept 
with the records, and that the plaintiffs’ pleader be informed accord- 
ingly.” About this time the missing leaves turned up mysteriously. 
The trial judge says he received them by post from some unknown 
source ; and apparently after receipt he handed them to the proper 
officer. Upon becoming aware of this fact the defendants applied 
to the Court that the torn-out leaves thus rediscovered might be 
admitted in evidence ; and on June 29, whilst the trial was pro 
ceeding and evidently in the presence of the pleader for the opposite 
party, the Subordinate Judge ordered that the leaves in question 
should be used as evidence, and marked them as exhibits. 

It is hardly likely that the leaves were originally abstracted by 
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j.c. 

I91S 

I.MAMRANDI 

• I 

MU ISADDI. 


the defendants and that this roundabout way was adopted fcr the 
purpose of getting the books admitted as evidence. On the face of 
it the suggestion appears to be absurd. 


'J he use the contending defendants wished to make of the account- 
books was of a negative character. 'I hese books contain regular 
entries of payments by Ismail Ali Khan to his admitted wives, 
defendants 1 and 5, under the honorific designation of “haveli 
kalan ” (senior mansion) and “ haveli khurd ” (junior mansion), 
being euphemisms for wives. There is no entry, however, of any 
payment to Zohra. The defendants accordingly asked the Court 
to draw from the absence of any such entry in her name the inference 
that she was not Jsmail .AH Khan’s wife and did not hold the same 
position as the other ladies. Counsel for the plaintiffs seems to 
have been greatly impressed by this argument ; in fact, he appears 
to have conceded that, if the books were to be relied upon, Zohra's 
claim must fail. He was thus driven to challenge their genuineness. 
The Subordinate Judge appears to have taken the same view ; he 
thought that the books must be first eliminated before the direct 
evidence could be properly appraised, and this reasoning runs 
through the judgments of both the Courts in India, I he trial judge 
on certain grounds came to the conclusion that the bahis must be 
put aside from consideration as unreliable. He then proceeded 
to discuss the oral testimony ; and in the result found that Zohra 
was in fact a wife of Ismail .Ali Khan, and that the defendants 9 and 
10 were his children by her. He accordingly decreed the plaintiffs’ 
claim. And his decree has been affirmed by the High Court of 
Calcutta. '1 he learned judges of the High Court also felt impressed 
with the .absence of entries in the bahis in Zohra’s name, and 
therefore proceeded to deal with them first. This mode of treat- 
ment has been strongly assailed, not without reason, before this 
Board. It seems to their Lordships that the true criterion for the 
determination of the question at issue was missed by both the 
Courts. 'I'he onus of establishing the title of their vendors lay 
primarily on the plaintiffs ; the evidence furnished by the books 
was negative and inferential, and in substance directed to the 
corroboration of the defendants’ witnesses, who denied that Zohra 
was one of Ismail Ali Khan's wives. Order Mil., r. 1, of the Civil 
Procedure Code requires the parties or their pleaders to produce at 
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the first hearing of the suit all the documentary evidence of every J 

description in their possession or power “ on which they intend to 1918 

rely.’* But it does not exclude the discretion of the Court to receive 
anv such documentary evidence at any subsequent stage. In the 

. . , ^ MUTSADDI. 

present case the books had been filed previously m another Court, 

and when produced on June 27 they were in fact received and ordered 
to be placed with the records. There seems to have been no objec- 
tion to their reception for non-compliance with the provisions of 
the Cede. If the plaintiffs had taken notes of certain entries in the 
books, as is alleged they had done when the bahis were in the other 
Court, they could surely have cross-examined the defendants’ 
witnesses, who were called to prove the books, as to the dis- 
crepancies. Their Lordships are not satisfied that the books are 
not the genuine account books of Ismail Ali Khan. What effect the 
absence in them of entries in Zohra’s name may have in the con- 
sideration of the general evidence is another matter. 

In the absence of any statutory provision making compulsory 
the registration of Mahomedan marriages, the Indian Courts, in 
case of a dispute as to the factum of a marriage, are usually left to 
discover, or attempt to discover, the truth from a mass of conflicting 
^nd often very unsatisfactory evidence of witnesses. Such has been 
the burden cast on the Courts in the present instance. The plaintiffs 
have endeavoured to prove in two ways that Zohra was one of 
Ismail Ali Khan’s wives, namely, first, by direct evidence of an 
actual marriage, and, secondly, by the acknowledgment by him of 
her children as his legitimate issue, and by the presumption of 
marriage arising from such acknowledgment. The defendants, on 
the other hand, tried to show that Zohra was a woman of loose 
character, with the object apparently of establishing that it was 
most unlikely a man in Ismail Ali Khan’s position would marry 
such a person. They also called a number of witnesses, who are said 
to have been on terms of intimacy with him, to state that they 
never heard him speak of Zohra as his wife. Including the inference 
from the account-books, all the evidence on the defendants’ side is 
purely and naturally negative. In their Lordships’ opinion the oral 
testimony regarding the solemnization of a marriage accompanied by 
-ostentatious ceremonies and high dower is by no means satisfactory, 

-and if the case had stood there the absence of Zohra’s name in 
11 
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I- L’. Ismail Ali Khan’s account-books might have weighed heavily 
1918 against her. But their Lordships find clear evidence of a reliable 
ImambTm:)! character regarding his acknowledgment of her children. Her case, 

therefore, comes within the rule of Mahomedan law to which 

‘ Garth CJ. and Wilson J. (afterwards Sir Arthur Wilson) gave 

expression in Mahatala Bibee v. Prince Ahmed II alecm-ooz-ZamanSS) 

In their Lordships’ opinion the legal presumption arising in favour 
of Zohra from the acknowledgment of the children is not displaced 
by the mere inference the defendants seek to draw from the absence 
of entries in her favour in Ismail AH Khan’s account-books. Such 
absence is capable of explanation, and it is possible she could have 
explained it had her attention been called to the matter. One 
explanation, however, is on the surface : on the facts proved in the 
case it is quite clear that this lady’s father, though belonging to the 
same clan as Ismail Ali Khan, was a man considerably inferior in 
social status ; it is not at all unlikely that the deceased was not 
particularly proud of his connection with the daughter. This would 
explain both the absence of the entries and his reticence about her 
to ordinary a-^quaintances and even friends. On the whole case, 
their Lordships are of opinion that both Zohra and her children are 
entitled to their legal shares in the inheritance of Ismail Ali Khan. 
But the Courts in India have awarded to the plaintiffs, on the basis 
of the deed of purchase from Zohra, a decree for possession of her 
share and the shares of defendants 9 and 10. And the question is 
whether they have acquired any title to the infants’ shares under 
the sale by the mother. The defendants objected in the High Court 
to the decree of the Subordinate Judge on the ground that she had 
no power to convey her children’s interest to the plaintiffs. The 
learned judges overj'uled the objection on the ground that the 
question did not arise in the present case. Their Lordships regret 
to have to differ from this view. This is an action in ejectment ; the 
defendants are in possession ; the plaintiffs, if they arc to obtain 
possession of the minors' shares, must do so on the strength of their 
own title. It is essential, therefore, to consider whether the title 
they allege to have acquired under the conveyance by Zohra is well- 
founded. 

The question how far. or under what circumstances according ta 


(1) lOC.'ilc. L. K.293. 
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Mahomedan law, a mother’s dealings with her minor child’s pro- J* C, 

perty are binding on the infant has been frequently before the Courts 191$ 

in India. The decisions, however, are by no means uniform, and 
betray two varying tendencies : one set of decisions purports to v. 

give such dealings a qualified force ; the other declares them wholly 

void and ineffective. In the former class of cases the main test for 
determining the validity of the particular transaction has been the 
benefit resulting from it to the minor ; in the latter, the admitted 
absence of authority or power on the part of the mother to alienate 
or incumber the minor’s property. 

In this conflict of opinion their Lordships think it desirable that 
a definite rule should, if possible, be laid down ; and with this object 
they propose to review briefly the provisions and principles of the 
Mahomedan law, as they apprehend it, governing the subject. 

It is perfectly clear that under the Mahomedan law the mother is 
entitled only to the custody of the person of her minor child up to 
a certain age according to the sex of the child. But she is not the 
natural guardian ; the father alone, or, if he be dead, his executor 
(under the Sunni law), is the legal guardian. The mother has no 
larger powers to deal with her minor child’s property than any out- 
sider or non-relative who happens to have charge for the time being 
of the infant. The term “ de facto guiirdian ” that has been applied 
to these persons is misleading ; it connotes the idea that people in 
charge of a child are by virtue of that fact invested with certain 
powers over the infant’s property. This idea is quite erroneous ; 
and the judgment of the Board in Mata Din v. Ahmed AH (l) clearly 
indicated it. There an infant’s share was sold by the elder brother 
in whose charge the child was, along with his ow'n share, to pay a 
joint ancestral debt. The vendee at the time of the sale was in pos- 
session of the whole property under a mortgage executed by the 
ancestor. On attaining majority the younger brother, ignoring the 
sale, brought a suit against the vendee-mortgagee for the redemption 
of his own share. The defence set up was that the sale by the infant’s 
de facto guardian, made for a valid necessity, was binding on the 
infant. 'Ihe lower Courts decreed the plaintih’s claim ; on appeal 
to this Board the arguments proceeded on the same lines as in the 
present case, though in reverse order. 


(1) L. R. 39I.A. 49. 
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J. c. 

1918 


ima.mbandi 


M UlSADDl. 


Lord Robson, in delivering the judgment of the Board, observed 
as foliows ; '* It is urged on behalf of the appellant that the elder 

brothers were de facto guardians of the respondent, and, as such, 
were entitled to sell his property, provided that the sale was in order 
to pay his debts and was therefore necessary in his interest. It is 
rliflicult to see how the situation of an unauthorized guardian is 
bettered by describing him as a ‘ de facto * guardian. He may, by 
his de facto guardianship, assume important responsibilities in 
relation to the minor's property, but he cannot thereby clothe him- 
self with legal power to sell it.” And he went on to add : ” 'I here 
has been much argument in this case in the Courts below, and before 
their Lordships, as to whether, according to Mahomedan law. a sale 
by a de facto guardian, if made of necessity, or for the payment of 
an ancestral debt affecting the minors property, and if beneficial 
to the minor, is altogether void or merely voidable. It is not 
necessary to decide that question in this case.” 


And he then proceeded to stale the reasons why that was not 
considered necessary. 'I'his latter passage in Lord Robson^s judg- 
ment has created the impression that their Lordships* decision was 
confined to the special facts of that case and left open the general 
question regarding the validity of alienations by unauthorized 
guardians of the property of minors. 

As already observed, in the absence of the father, binder the Sunni 
law, the guardianship vests in his executor. If the father dies with- 
out appointing an executor (wasi) and his father is alive, the guar- 
dianship of his minor children devolves on their grandfather. 
Should he also be dead, and have left an executor, it vests in him. 
In default of these de jure guardians, the duty of appointing a 
guardian for the protection and preservation of the infants’ property 
devolves on the judge as the representative of the Sovereign : 
Baillie’s Digest (ccl. Ib73). p. 6S9 ; Hamilton’s Hedaya, vol. 4. bk. 52 , 
c. 7, p. 555. No one else has any right or power to intermeddle with 
the property of a minor, except for certain specified purposes, the 
nature of which is clearly defined. But the powers of even the de 
jure guardians are confined within legal limits. For example, whilst 
an executor-guardian (wasi) may “ sell or purchase movables on 
account of the orphan under his charge cither for an equivalent or 
at such a rale as to occasion Dn inconsiderable loss,” dealings with 
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his immovable property aie subjected to strict conditions : Baillie s 
Digest, p. 6S7. The reason for the restrictions is thus given in the 
Hedaya, vol. 4, p. 553 : “ The ground of this (the difference in the 
power of dealing with the two kinds of property) is that the sale of 
movable property is a species of conservation, as articles of that 
description are liable to decay, and the price is much more easily 
preserved than the article itself- With respect, on the contrary, to 
immovable property, it is in a state of conservation in its own nature 
whence it is unlawful to sell it — unless, however, it be evitrent that it 
will otherwise perish or be lost, in which case the sale of it is allowed. 
In fact, the Mussulman law appears to draw a sharp ^distinction 
between movable and immovable property (a’kar) in respect of 
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the powers of guardians, as will be seen fiom the following passage in 
Baillie’s Digest, bk. iO, c. 8, p. 689 : “ With regard to the executor of 
a mother or a brother, — when a mother has died leaving property and 
a minor son, and having appointed an executor, or a brother has 
died leaving property and a minor brother, and having appointed an 
executor, the executor may lawfully sell anything but a’kar (l) 
belonging to the 'estate of the deceased, but can neither sell the 
a’kar, nor lawfully buy anything for the minor but food and, clothing, 
which are necessary for his preservation. The executor of a mother 
has no power to sell anything that a minor has inherited from his 
father, whether movable or immovable, and whether the property 
be involved in debt or free from it. But what he has inherited from 
herself when it is free from debts and legacies, the executor may 
sell what is movable, but he cannot sell a’kar. If the estate is in- 
volved in debt or legacies, and the debt is such as to absorb the w‘hoIe, 
he may sell the whole, the sale of a’kar coming within his power ; 
and if the debt does not absorb the whole, he may sell as much of it 
as is necessary to defray the debts, and as to his power to sell the 
surplus there is the same difference of opinion as has been stated 
above. 


When the mother is the father’s executrix, or is appointed by the 
judge as guardian of the minors, she has all the powers of a de jure 
guardian. Without such derivative authority, if she assumes charge 


(1) A’kar is immovable pro- subsequent footnotes form part 
pcrty, and includes houses, groves, of the judgment as delivered. — 
■orchards, &c. [This and the Reporter.] 
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of their property of whatever description and purports to deal with 
it, she does so ai her own risk, and her acts are like those of any 
other person who arrogates an authority which he does not legally 
possess. She may incur responsibilities, but can impose no obliga- 
tions on the infant. This rule, however, is subject to certain excep- 
tions provided for the protection of a minor child who has no de jure 
guardian. A fatherless child is designated in the law-books an 
infant-orphan " (yeteem saghir). The Hedaya classifies the acts 
that may have to be done for an infant under three heads. It says : 
“ Acts in regard to infant-orphans are of three descriptions, viz. : 
(l.) Acts of guardianship, such as contracting an infant in marriage, 
or selling or buying goods for him, a power which belongs solely to 
the walee, or natural guardian, whom the law has constituted the 
infant^s substitute in those points; (2.) acts arising from the wants 
of an infant, such as buying oi selling for him on occasions of need, 
or hiring a nurse for him, or the like, which power belongs to the 
maintainer of the infant, whether he be the brother, uncle, or (in 
the case of a foundling) the mooltakit ( 1 ), or taker-up, or the mother, 
provided she be the maintainer of the infant ; and as these are 
empowered with respect to such acts, the wallee, or natural guardian, 
is also empowered with respect to them in a still superior degree ; 
nor is it requisite, with respect to the guardian, that the infant be 
in his immediate protection ; (3.) acts which are purely advan- 
tageous (2) to the infant, such as accepting presents or gifts, and 
keeping them for him, a power which may be exercised either by a 
mooltakit. a brother, or an uncle, and also by the infant himself, 
provided he be possessed of discretion, the intention being only to 
open a door to the infant’s receiving benefactions of an advan- 
tageous nature ” (vcl. 4, bk. 4-;-, p. 124). 


The examples given under the second head indicate the class of 
cases in which the acts of an unauthorized person who happens to 
have charge of a child are held to be binding on the infantas property. 
They also help to explain and illustrate the extent of such “ de facto 
guardian’s” powers. 'I'he permissibility of these acts depends on 
the emergency which gives rise to the imperative necessity for 

(1) A * ‘ mooltakit ^ ^ is a person (2) In flio original the words 
wlio undi'itakes to bring up a are ‘Miafn’ mahaz,^’ whieh mean 
foundling or an orplian-eliild. ‘‘inunixcd benefit,*^ 
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incurring liabilities without which the life of the child or his perish- 
able goods and chattels may run the risk of destruction. For 
instance, he may stand in immediate need of aliment, clothing, or 
nursing ; these wants must be supplied forwith. He may own 
** slaves ” or live stock ; fv;od and fodder must be immediately 
procured. And these imperative wants may recur from time to 

time. Under such circumstances power is given to the lawful 

* 

guardian to incur debts or to raise money on the pledge of the minor's 
goods and chattels (mata’) (U (Majma’-ul-Anhar, vol. 2, p. 571). 
And this power, in the absence of a de jure guardian, the law extends 
to the person who happens to have charge of the child and of the 
child’s property, though not a constituted or authorized guardian. 

There is no reference to the pledge or sale of immovable property 
(a'kar), as the power of dealing with that class of property is confined 
to the de jure guardians, and is treated in the Fatawai Alamgiri in 
a separate chapter : Baillic’s Mahomedan Law of Sale, c. xvi. 

It is to be observed that under the third “ description ” of acts 
that may be needful for an infant, a person in charge of a child, 
although not a de jure guardian, may validly accept on behalf of his 
ward an unburdened bounty, it being an act ** purely advantageous ” 
to the child, to use the expression of the Hedaya. 

The reasoning on which it is sought to give to persons who happen 
to have charge of the person and property of a child, and are, there- 
fore, called “ de facto guardians,” the same powers as are possessed 
by de jure guardians is purely inferential. It proceeds on the 
analogy of a dealing by an outsider who purports to sell another’s 
property without any authority from the real owner. Such a person 
in the Hanafi law is called a “ fazuli,” or, as Mr. Hamilton spells it, 
“ fazoolee,” which expression is defined by Richardson to mean a 
person “ busying himself in things not belonging to him, or acting 
without authority.” With the effect of the acts of a fazuli their 
Lordships will deal presently. Before doing so they wish to refer 
briefly to the state of the decisions in the Indian Courts. 


The Calcutta High Court, in sustaining transactions entered into 
by de facto guardians, has proceeded mainly on considerations of 
necessity for and benefit to the infant. The other High Courts, 


(1) Mr. Hamilton translates “ mata’ ” as meaning “personal 
chattels.” 
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MinsADOi. either set of decisions. But the last case on the subject in the Madras 

High Court requires their careful and respectful consideration : 
Aytft'rman A utti v. Syed Ali. (l) In their judgment in this case the 
learned judges have examined the Hw at considerable length, and 
their decision appears to divide itself into three broad propositions : 
first, that as regards the powers of guardians, de jure as well as de 
facto, the Mahoinedan law recognizes no distinction as to the nature 
or kind of property, namely, whether it is immovable or movable ; 
secondly, that in substance the powers of an unauthorized person 
who has charge of an infant are co-extensive with those of a lawfullj*^ 
constituted guardian, except in so far that the acts of the former are 
subject to considerations of necessity or benefit to the infant; and. 
thirdly (and this seems to form the essence of the judgment), that 
dealings by “ a de facto guardian” are neither void nor voidable, 
but are suspended until the minor on attaining majority exer- 
cises his option of either ratifying the transaction or disavowing it, 

^^ith regard to the first of the above propositions, their Lordships 
have already indicated their views. In their opinion the Maho- 
medan law. for obvious reasons, makes a distinction, and a sharp 
distinction, between goods and chattels ” (mata’) and immovable 
property (a kar) with regard to the powers of dealing by guardians. 

J he second proposition, speaking with respect, appears to their 
Lordships to lose sight of the fact that the acts of de jure guardians 
also are subject to the conditions of necessity for or benefit to the 
infant. So that, upon the reasoning of the Madras judgment, the 
powers of ” a de facto guardian ’’ would, to all intents and purposes, 
be co-extensive with those of a de jure guardian. I'his conclusion 
would wipe out one of the most important safeguards provided by 
the Mahomedan law for the protection of the interests of infants. 
1 he learned judges say that The law as regards the effect of deal- 
ings with a minor’s property by a de facto guardian otherwise than 
in a case of absolute necessity or clear advantage to the minor is 
but a corollary of the general rule relating to salisly [jf/V], a person 
professing to deal with another’s property, but without having legal 


(1) I. L. R. 37 M. 514. 


VOL. XLV.] 


INDIAN APPEALS. 


39 


authority to do so, i.e., by a fazuli, as he is technically called ; such J- 

sales generally are treated as mauquf, or dependent.” Then, after i0i8 

referring to various authorities, they continue as follows : T he 

result of the above discussion is that, according to Muhammadan v. 
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jurists, in cases of urgent and imperative necessity, such as those 

mentioned, the de fr^cto guardian can alienate the property of the 
minor, no distinction being made between movable and immovable 
property.” 

It would have been an advantage to their Lordships if they had 
been placed in a position to judge for themselves,,, on the actual 
texts, the meaning of the Arabain text-writers and commentators. 

However, the Hedaya and the Fatawai Alamgiri are recognized as 
standard authorities in India on the Hanafi branch of the Sunni 
law. Of the Hedaya there is a rendering in English made by 
Mr. Hamilton under the orders of Warren blastings ; and a large 
part of the Fatawai Alamgiri, paraphrased into English by Mr. Neil 
Baillie, forms the Avorks commonly known as Baillie’s Digest 
CHanafia Law). Both Mr. Hamilton and Mr. Neil Baillie in their 
renderings have, with the object of elucidation, occasionally added 
phrases which do not exist in the original, but on the whole the 
English versions of the Hedaya and of the Fatawai Alamgiri are 
valuable works on Mahomedan laAv. 

The subject of sales by unauthorized persons is treated in the 
Hedaya in a separate section entitled ‘‘ of Fazoolee Beea (l), or the 
sale of the property of another without his consent ” (vol. 2, 
bk. 16, p. 508). It says : “ If a person were to sell the property of 
another without his order the contract is complete, but it remains 
with the proprietor either to confirm or dissolve the sale as he 
pleases. Shafei is of opinion that the contract, in this case, is not 
complete, because it has not issued from a lawful authority, for that 
is constituted only by property or permission, neither of which exist 
in this case.” It then proceeds to give the arguments of the Hanafi 
doctors in support of their view that the unauthorized contract is 
“ complete.” And then it adds : “ If the proprietor should die, 
then the consent of the heirs is of no efficacy in the confirmation of 
the fazoolee sale, in either case, that is, whether the price have been 

(1) Correctly, Bai’. 
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In other words, the so-called sale remains wholly ineffective until 
it receives the “ confirmat-on ” of the owner, to whom alone belongs 
the power of “ confirming ” it. If he dies before he has “confirmed” 
it, the transaction falls to the ground, as the right to adopt the 
fazuli’s act does not pass to his heirs. 


In the Fatawai Alamgiri (l) the subject is treated under the 

designation of dependent sales ” (vol. 3, p. 245 ; Baillie*s Maho- 

medan Law Qf Sale, pp. 218 — 2!^): “ When a person sells the 

property of another, the sale is suspended, according to us [i. e., the 

Hanafis], for the sanction or ratificatii n of the proprietor; and the 

existence of both the parties to the contract, and of the subject of 

# 

sale, is a necessary condition to the validity of his sanction 

If the owner should die before sanctioning the sale, sanction by 
his heir would not suffice to give it operation. Sanction by an 
owner himself renders a sale operative.” 


The word in the above passage translated as “ suspended ” is 
derived from the same root as the word that has been translated in 
the heading as “ dependant,” and in this connection really means 
“ is dependent upon also the words “ or ratification ” have been 
introduced by Mr. Baillie by way of explanation. The word ijazat 
in the original is rightly rendered into “ sanction.” 


'I'he Majma’-ul-Anhar states the rule relating to a sale by a lazuli 
in similar terms ; it says in substance that such a sale is “ estab- 
lished ” (takes effect) on the sanction of the malik (owner), subject 
to four conditions, which it specifics. And then it adds signifi- 
cantly that according to Shafei (the founder of the second great 
Sunni school of law) all dealings by an unauthorized person are 
absolute'y void (batil) (vol. 2, p. 88). 

In their Lordships’ opinion the Hanafi doctrine relating to a sale 
by an unauthorized person remaining dependent on the sanction of 
the owner refers to a case where such owner is sui juris, possessed of 
the capacity to give the necessary sanction and to make the trans- 
action operative. They do not find any reference in these doctrines 


(1) The “liook on Sale” in the 
Fat-iwai Alaingiii hns been ren- 
(lorcd into Knglish by Mr. BnilUe 


under the name of tho ‘‘Maho 
inedan Law of Snlo.^^ 
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relating to fazuli sales, so far as they appear in the Hedaya or the 
Fatawai Alamgiri, to dealings with the property of minors by persons 
who happen to have charge of the infants and their property in 
other words, the “ de facto guardians.” 

The Hanaft doctrine about fazuli sales appears clearly to be based 
on the analogy of an agent who acts in a particular matter without 
authority, but whose act is subsequently adopted or ratified by the 
principal which has the effect of validating it from its inception. 
The idea of agency in relation to an infant is as foreign, their Lord- 
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ships conceive, to Mahomedan law as to every other system. 

In this connection it should be noted, that whilst chapter 12 
deals exclusively with the effect of ** dependent sales,” m chapter 16 
the rules relating to the powers of guardians are discussed at con- 
siderable length : Baillie’s Mahomedan Law of Sale, p. 243 ; 
Fatawai Alamgiri, vol. 3. p. 229. 'I'he following rule lays down the 
conditions governing the sales by the executor (i. e., the appointed 
guardian) of the immovable property of an infant : And, according 
to modern decisions, the sale of immovable estate by an executor is 
lawful only in one of the three cases following : that is. where there 
is a purchaser willing to give double its value, or the sale is necessary 
to meet the minor's emergencies, or there are debts of the deceased, 
and no other means of paying them ” : Baillie’s Mahomedan Law 
of Sale, p. 247 ; Fatawai Alamgiri, vol. 3, p. 233. 


Having regard to the object in view, this dictum appears to their 
Lordships to apply to all forms of properly which, like a’kar, com- 
bine both security and permanency. But it does not exclude the 
discretion of the judge to sanction any alteration of investment in 


the interests of the infant. 


The following case affords a further illustration of the limitations 

on the powers of “ de facto guardians ” : “A woman after the death 

of her husband sells property that belonged to him, supposing herself 

to be his executrix, and her husband having left minor children ; 

she after some lime declares that she was not the executrix, her 

assertion, however, is not to be credited as against the purchaser, 

but the sale remains in suspense till her children arrive at puberty. 

If they should admit that she was the executrix, the sale by her is 

lawful ; but if they deny the fact, the sale is void ; and though the 

purchaser should have manured the purchased land, he has no re- 

H 
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course for reimbursement against the woman. What has been said 
is on the supposition that the woman sues for a cancellation of the 
sale. On the ground that she was not the executrix ; but if the 
minor sue on that ground, his claim is to be heard ” : Baillie, p. 249 ; 
Alamgiri, vol. 3, p. 234. 


1 lie rest of the passage is immaterial for the purposes of this 
judgment. 


'riie above case shows that even where the mother believes she 
is vested nith autiiority as her husband’s executrix, and in that 
belief purports to deal with the minor’s property, a purchaser let 
into possession by her is liable to be ejected at the instance of the 
minor. Her own subsequent denial of authority does not affect the 
purchaser’s position ; but if the transaction is impugned by the 
rightful owner, namely, the infant, the onus is on the vendee to 
establish the foundation of his title, that is, that his vendor possessed 
in fact the authority under which she purported to act. 

A further rule, which is given in the “ Book on Pledges (Mort- 
gages) (Kitab-ur-Rahn) of the Fatawai Alamgiri. which docs not 
appear to have been translated by Mr. Baillie, is equally explicit. 
After stating the principle applicable to the powers of the father to 
pledge or mortgage his minor child’s property, it goes on to say : 

the mother : if she pledges (mortgages) the properly of her infant 
child, it is not lawful, unless she be the executrix [of the fatlier] or be 
authorized therefor hy the guardian of the minor ; or the judge 
should grant her permission to pledge the infant’s properly. Then 
it is lawful ; and the right to possession and user is established in 
the murtahin (pledgee or mortgagee) without power of sale ” : 
Fatawai Alamgiri. vol. 5, p. <>38. 

It seems to their Lordships that the power to sell cannot be wider 
than the power to mortgage. 

For the foregoing considerations their Lordships are of opinion 
that under the Mahomedan law a person who has charge of the 
person or property of a minor without being his legal guardian, and 
who may, therefore, be conveniently called a “ de facto guardian,” 
lias no power to convey to another any right or interest in immovable 
property which the transferee can enforce against the infant ; nor 
can such transferee, if let into possession of the property under 
such unauthorized transfer, resist an action in ejectment on behalf 
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of the infant as a trespasser. It follows that, being himself without 
title, he cannot seek to recover property in the possession of another 
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equally without title. v. 

Their Lordships are accordingly of opinion that the decree of the 
High Court, in so far as it awards to the plaintiffs possession of the 
shares of the defendants 9 and 10, should be discharged, and. subject 
to this variation, it should be affirmed and the appeal be dismissed 
with costs. And their Lordships will humbly advise His Majesty 

accordingly. 

Their Lordships cannot help deprecating the practice which 
seems to be growing in some of the Indian Courts of referring largely 
to foreign decisions. However useful in the scientific study of 
comparative jurisprudence, reference to judgments of foreign 
Courts, to which Indian practitioners cannot be expected to have 
access, based often on considerations and conditions totally differ- 
ing from those applicable to or prevailing in India, is only likely 
to confuse the administration of justice. 

Solicitors for appellants : Truefiit Francis. 

Solicitors for respondents 1 and 2 : T. L. Wilson c>* Co, 
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GANGA PERSHAD SINGH APPELLANT; 

AND 

ISHRI PERSHAD SINGH AND OTHERS . . Respondents. 

ON APPEAL FROM THE HIGH COURT IN PENGAL. 

MortfiaffC — A — Paniani.Aiin Exccutaiit — Transfer of Propcrti/ 

Act (ir. of I88LO, **. 59. 

A (lord for over Rs. 100 purported to be signed by a 

])ardanisliin lady on l)elialf of her son. a minor, and to be attested 
l)y two witnesses. It ai)peared from the evidenee that the lady 
was beliind the parda wlieii the deed was taken to her for signature. 
The witnesses did not see her sign it, but lier son came from 
beliind the jmrda and told them that it had been signed by his 
mother; thev thereupon added their signatures as witnesses: — 

][cl(1, that the deed was not ** attested within the meaning of 
s. 59 of the Transfer of Property Act, 1882, and was consequently 
invalid. 

Shnmu Patter v. Abdul Kadtr Pavuthan (1912) L. R. 39 I. A. 218 
applied. 

P(uJornlh v. Pam Xaiu Vpadhia (1915) L. R. 42 I. A. 163 dis- 
tinguished. 

Appea l from a judgment and decree of the High Court (August 12, 
1909) reversing a decree of the Subordinate Judge of Darbhanga. 

'Phe sole question argued upon the appeal was whether a mortgage 
deed dated August 23, 1893, was so attested as to comply with s. 59 
of the I'ransfer of Property Act, 1882. 

The circumstances of the attestation and the terms of s. 59 
appear from their Lordships’ judgment. 

The Subordinate Judge held that the attestation was invalid 
and the deed inoperative. The High Court reversed that decision 
and made a decree upon the mortgage. 

1918. Feb. 1. De Gruytha\ A'.C., and Kemvorthy Brown^ for 
the appellant. 

‘^ Present '. ATscovnt Haldane, Sir John Edge, Mr. Ameer Ali, 
anil Sir Walter Phillimore, Bart. 
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Dunncy K,C.y for the respondents. 

[Reference was made to Sha7nu Patterv, Ahdnl Kadir Ravutha7i{y ')y 
Padaraih v. Rain Naiii U padhia (^), and Abdul Kanin v. Salt- 

imm. (3)] 

The judgment of their Lordships was delivered by 

* 

Viscount Haldane. This appeal arises out of a suit which was 
brought by one Ishri Pershad and others to enforce an instrument 
of mortgage, dated in 1893, against the present appellant and 
others. T he whole question before their l ordships turns, in the 
first instance, upon the validity of the instrument of mortgage 
which is sought to be enforced. It is argued on behalf of the appel- 
lant that the mortgage was invalid because it was not executed 
in the manner rendered necessary by s. 59 of the Transfer of Property 
Act, 1882. Sect. 59 enacts that "Where the principal money sum 
secured is 1(;0 rupees or upwards, a mortgage can be effected only 
by a registered instrument signed by the mortgagor, and attested 
by at least two witnesses.” Now the question is. What is meant 
by the word “attested”? In the present case, all that is proved 
is that the mortgage was executed under circumstances which 
their Lordships will state very shortly. It was granted by a lady 
called Mussummat Sharbat Koer, who was the guardian of her 
son Balmukund Das, and she executed the mortgage on his behalf. 
She was a pardanishin lady, and the account given by the respon- 
dents’ own witnesses of what happened was this : She was behind 
the parda when the document was taken to her for signature ; 
none of the witnesses saw her sign it ; her son came from behind 
the parda and said that it had been signed by her. T hat was all. 
The question is whether the witnesses who appended their names 
under these circumstances attested the document in accordance 
with the provisions of s. 59. Now at one time there seems to have 
been a good deal of difference of opinion as to what “attested” 
meant. It will be observed that the words are not “attested and 
acknowledged,” as is the case in some statutes, but “attested” 
only. At the time this appeal was decided by the High Court this 
Board had not decided the case of Shamu Patter v. Abdul Kadir 
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(i) L. R. 39 I. A. 218. (2) L. R. 42 I. A. l63. 

(3) (1899) I. L. R. 27 C. 190. 
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Rai'iitiiau,{\') In that case it was held, settling the law as to the 
interpretation of the words to which their Lor^lships have referred 
in s. 59, that the section is not complied with if the witnesses have 
not been present at the execution of the instrument and have only 
attested on tire subsequent acknowledgment of the signature. 
After that there was another case brought before this Board, which 
was relied on by the respondents as bringing the point in the present 
case, at any rate, much nearer. It was a case of Padarath v. Ram 
Xain Upadhia, (i) The head-note is as follows : “A mortgage 
deed purported to be executed by two pardanishin ladies. It 
appeared from the evidence of two of tiie attesting witnesses that 
they saw the hand of each executant when she signed the deed, 
and that, although they could not see the faces of the executants, 
they heard them speak and recognized their voices.” 


1'hat is a very dilTerent case from a case of attesting on mere 
subsequent acknowledgment. It is a case in which the witnesses 
actually saw the hand of each lady, and in w'hich they recognized 
her voice, and it is plain that, in the case of witnesses who were 
acquainted with the individuality of the lady concerned, they 
might very well recognize the hand which guided the pen, and the 
voice, sufficiently to be able to swear to the identity of the person 
who was performing the act. But that is a very different case 
from the one before their Lordships upon the present occasion, 
where not only was the actual execution by a hand put out from 
behind the curtain not w'itnessed, but the voice was not heard, and 
what the witnesses went on w^as, in the main, the fact that the 
son came to them and said : ‘ Here is the deed which my mother 
has executed.” That, in their Lordships’ opinion, is not enough 
to satisfy the terms of the statute. 'I'he mortgage is therefore void, 
and the appeal must succeed. 

It has been suggested that the appeal should be referred back 
to the Court below, on the view which their Lordships take of the 
law (and it is a view which may be said to have been a somewhat 
novel one at the time of the decision of the High Court in Calcutta, 
given in 1909, three years before the first decision of the Judicial 
Committee to which their Lordships have referred), for the purpose 
of framing an issue to see whether it could be brought within the 


(0 L. K. 39 I. A. 218. 


(2) L, R.42I A. 163. 
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later decision about pardanashin ladies. But it is obvious that 
the facts, as proved here, fall far short and very remote from what 
was under consideration in the case to which reference has been 
made, and their Lordships see no justification for taking the unusual 
course of referring back an appeal which has been argued, and 
which ought prima facie to be decided upon the materials which 
were before the Courts below. 


J. C, 
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Singh 
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ISHRI 

Pershad 

Singh. 


Their Lordships will therefore humbly advise Ilis Majesty that 
the appeal should be allowed, and that the respondents should pay 
to the appellant his costs here and in the Courts below. 


Solicitors for appellant : 1\ L. Wilson Co, 
Solicitors for respondents : Rafiken Ford 6^ Chester. 


RAJA OF DEO APPELLANT ; 

AND 

ABDULLAH AND OTHERS Respondents. 

ON APPEAL FROM THE HIGH COURT IN BENGAL. 

Estoppel — Eepresentation — Change of Position — Gift of ImmovaljJe Pro- 
perty— Mutation of Names — Support of Grantor— Indian Evidence 

Act (/. of 1872), 5. 115. 

Upon the sale of a village by the manager of an encumbered 
estate it was purchased beiiami on behalf of the zamiiidar of the 
estate, but no transfer to the benaniidar was made. After the 
discontinuance of the management the benaniidar, upon the instruc- 
tions of the zamindar, purported to transfer the village by a deed 
of sale to the zamindar *s illegitimate daughter, who, however, 
paid no consideration. Tlie zamindar by petition supported an 
application by the grantee for mutation of names, and she became 
the registered proinietrix: — 

Heldf that the zamindar and those claiming under him were 
estopped from denying the title of the grantee, since as a result 
of the zamindar ’s acts her position had been changed in that she 
had become liable for the revenue assessed upon the village. 

APPEAL from a judgment and decree of the High Court (June 10* 
1913) reversing a decree of the Subordinate Judge of Gaya. 

* Present: Viscount Haldane, Lord Dunedin, Lord Sumner, 
Sir John Edge, and Mr. Ameer Ali. 
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1918 appellant and defendants now joined as respondents, namely, 

, Rani Chandra Deo and Rajeshwari. The claim was for a declaration 

KAJA OF 

Deo of the plaintiff’s title to the village of Badam under a deed of sale 

Abdullah, dated February 28. 1908, from Rajeshwari, for possession and 

other relief. 

The facts are fully stated in the judgment of their Lordships. 

The Subordinate Judge dismissed the suit. The High Court 
(Chatterjee and Newbould JJ.) reversed the decision, holding that 
the appellant was estopped by the conduct of his father, through 
whom he claimed, from denying the title of Rajeshwari, 

1918. Feb. 26. 28. Dunne, A'.C., and r. B. B<7fnsa)\ for 
the appellant. Having regard to the provisions of the Transfer 
of Property Act, 1884, Rajeshwari, and consequently the first 
respondent, obtained no title to the village. There being no regis- 
tered deed of transfer from the late Raja, or the manager, to Rashi- 
nath, he was incompetent under s. 54 of that Act to transfer any 
title. By the terms of that section no title can arise by contract. 
No question of a gift was raised in the Courts below, the respon- 
dents’ case being founded on a title in Kashinath and a denial of 
the late Raja’s title. Under s. 123. however, Rajeshwari could 
not obtain a good title by gift from the Raja in the absence of a 
registered transfer from him. 'I'he authorities are clear that between 
Hindus a transfer of possession is not sufficient. 'I he policy of 
ss. 54 and 123 was to nullify every purported transfer not made 
in accordance with the Act. The first respondent took the con- 
veyance from Rajeshwari without any reasonable inquiries and 
obtained no title under s. 41. 

[Viscount Haldane. Was not the late Raja estopped from 
denying the title of Rajeshwari ?] 

Rajeshwari did not change her position in consequence of any 
representation by the late Raja, therefore no estoppel arose : 
Indian Evidence Act (l. of 1872), s. 115. Sara/ Cnufu/er Dey v. 
Gopal Chunder Laha (l) was clearly a case of a representation 
acted on and a consequent change of position. Rajeshwari paid 
no consideration, and advanced no money on the faith of the 


(0(1892) L. U. 19 I. A. 20.L 


VOL. XLVj 


INDIAN APPEALS. 


99 


representation, if there was one. If assuming liability for the 
revenue is a sufficient change of position, every donee of immovable 
property acquires a title by estoppel notwithstanding the provisions 
of the Transfer of Property Act. 

Further, the evidence established that Rajeshwari was a minor 
at the date of the transfer to the first respondent ; he therefore 
took no title : Transfer of Property Act, 1884, s. 7 ; Indian Contract 


J. C. 
1918 

Raja of 

DEO 

V, 

Abdullah. 


Act, 1872, s. 11. 


Sir William Garths for the first respondent, was not called upon. 

March 18. The judgment of their Lordships was delivered by 

Lord Dunedin. In this suit Syed Abdullah sues the Raja of 
Deo for possession of a village called Badam. The plaintiil is 
purchaser from a dancing girl, Rajeshwari Koer, who is the natural 
daughter of the late Raja Bhikham of Deo, father of the present 
Raja, defendant. 


The history of the matter is this : Raja Bhikham having got 
into involved circumstances, his estate was put under management 
under the provisions of the Chota Nagpur Encumbered Estates 
Act. which had been made to apply to Deo by a special Act. The 
manager appointed under the Act one Bhuan Lai, who had, in 
terms of the Act powers of sale, put up to public auction the village 
of Badam. It was bought by Kashinath Singh for the sum of 
Rs. 2000. As a matter of fact, Kashinath had been put forward 
by the Raja himself, who provided him with the money. No 
conveyance was executed by Bhuan Lai in, favour of Kashinath. 
The management came to an end in 1896 and the Raja was restored 
to his estate. In 1897 the Raja, who had expressed his desire to 
benefit Munni Bibi, the mother of Rajeshwari, and his infant 
daughter by her, caused Lajjadhari, the adopted son of Kashinath. 
who had by this time died, to execute a conveyance of Badam in 
favour of Rajeshwari. The deed of conveyance bore to be in 
respect of a consideration of Rs. 5000, but in reality no monev 
passed — Lajjadhari merely acted on the command of the Raja. 
On April 22, 1898, Rajeshwari, being a minor, applied through 
her mother as guardian for registration and mutation of names 
in respect of the village of Badam. On the same day the Raja 
presented a petition in which he narrated the fact of Badam having 
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been sold by Bhuan Lai, the manager, set forth that Kashinath 
had died without having obtained a conveyance and that Lajjadhari 
liis son had sold the property to Rajeshwari, and prayed that 
Rajeshwari’s petition should be granted and her name inserted 
in the register, ** to which your petitioner has no objection what- 
ever.” Kajeshwari’s name was accordingly entered in the Govern- 
ment register as proprietrix of the village of Badam. 


In October, 189S, Raja Bhikham died, and the present Raja 
being a minor the estate came under the management of the Court 
of Wards. Some time in 1899 Mr. Wright, the manager, turned 
out Rajeshwari, who was in possession, via facti and without process. 

In 1901 Mr. Wright conveyed Badam to Rani Chandra Koer, the 
surviving widow of Raja Bhikham. on the idea that it was gar 
property descending from Rani to Rani. In 1902 the Rani applied 
for mutation of names. Her application was opposed by Rajesh- 
wari and was refused. In 1904 the Rani raised a civil suit for a 
declaration that the property was hers. To this suit she called as 
defendants Rajeshwari and the young Raja, the present defendant. 
'I'he whole facts were gone into. The Rani had based her case on 
an allegation that Kashinath was a benamidar for her. The Subor- 
dinate Judge held that Kashinath was the benamidar of Raja 
Bhikham, and not of the Rani, and dismissed the suit, adding an 
opinion that Raja Bhikham himself would have been estopped 
from denying that the property belonged to Rajeshwari. On appeal 
the District Court affirmed the judgment, but did not repeat the 
dictum as to estoppel. In 1908 Rajeshwari executed a conveyance 
in favour of the present plaintiff, who in the same year raised the 

present suit. 

The defence to the suit w'as. after discounting irrelevant pleas, 
based on two grounds— first, a denial of Rajeshwari’s title to 
convey anything to the plaintiff ; second, a denial that Rajeshwari 
had conveyed to the plaintiff on the allegation that she was a 
minor at the time of the conveyance. The learned Subordinate 
Judge upheld both defences and dismissed the suit. The Appeal 
Court reversed and gave judgment in favour of llie plaintiff. 


It will be convenient to dispose of the second ground of defence 
first, as it depends on a pure question of fact. The Subordinate 
Judge, while commenting on the unreliability of the witnesses. 
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three in number, adduced by the defendant to prove the minority, 
gave judgment on the ground that the rebutting evidence was not 
what it might have been. The High Court, agreeing with the 
criticism on the defendant's witnesses, came to the conclusion 

• 

that the defendant had not made out his allegation. Their Lord- Abdullah 
ships agree with the High Court. The onus to prove minority is 
on the defendant who asserts it. He brings no reliable evidence 
to prove this assertion. This defect in his proof cannot, their 


Raja of 
DEO 

V. 


Lordships think, be cured by a mere criticism of the evidence 
brought by the plaintiff. It would further seem to their Lordships 
that the evidence tendered by the brother is not open to any obvious 
objection. But it is enough to say that, the matter being left in 
doubt, the defendant falls to prove his assertion. 


The sole question, then, is whether there was a title in Rajeshwari. 
Formal title by progress there was not. Both Courts find that 
the sale by auction, though it gave a right to the purchaser to get 
a title, did not give him an actual title. Admittedly Kashinath 
never got the actual title, to which as purchaser he was entitled. 
The plaintiff in the Court below attempted to prove that Kashinath 
was a true purchaser for value. In this he failed, and both Courts 
are agreed as to this. He was only trustee for the Raja Bhikham. 
The argument in the lower Court then turned mostly on the effect 
of the judgments of 1905 and 1906 in the suit by the Rani. The 
plaintiff urged that as between Raja Bhikham and the defendant^ 
who were both co-defendants to the Rani’s suit, these judgments 
formed a res judicata to the effect that the property belonged to 
Rajeshw'ari, In deciding — rightly — that this was not so, the 
learned Subordinate Judge overlooked the fact that, though the 
dictum of the Subordinate judge in the Rani’s suit that Raja 
Bhikham was in a question with Rajeshw'ari estopped from denying 
that the property was hers was an obiter dictum, yet on the emer- 
gence of the same facts as w^ere found in that suit the question 
arose to be decided in this suit, it being obvious that if Raja Bhikham 
was estopped the present Raja, his son, taking by gratuitous title 
from him, was equally estopped. But the High Court took up 
that point and decided it in favour of the plaintiff. The question 
before their Lordships is whether that view was right. 

rheii Lordships think that it was. In the first place, they are 
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satisfied that the fads are as have been staled above. When, 
therefore, Lajjadhari executed the conveyance in favour of Rajesh- 
wari at the instance of Raja Bhikham, he (Raja Bhikham) rt*as 
the true owner. Kashinath was a trustee for Raja Bhikham, and 
Lajjadhari could only succeed to his father’s trusteeship. Further, 
Raja Bhikham was the proprietor of the estate of which Badam 
was a part. So that if by renunciation or limitation the right of 
Kashinath to get a conveyance became extinct, the full right as 
well as the title was in him. In this position of affairs not only 
did Raja Bhikham cause Lajjadhari to execute the conveyance, 
but when Rajeshwari proceeded to give eitect to that conveyance, 
by applying for registration he actively assisted her. By so doing 
he caused her to change her position, for by registration she became 
bound for all the State liabilities which attach to the registered 
holders of imtnovable properly. If then Raja Bhikham had lived 
and attempted to regain the property these actings of his would, 
in their Lordships’ view, have estopped him from making the 
claim. He did not do so. The present defendant is his son and 
succeeded by gratuitous title, and he therefore cannot do what 
his father would have been unable to do. 

Their Lordships will humbly advise His Majesty to dismiss the 
appeal with costs. 


Solicitors for appellant : T. Z. Wilson on Co, 
Solicitor for first respondent : E. Daigado. 
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R.\JA OF PACHETE APPELLANT ; 

AND 

KUMUD NATH CHATTERJI AND OTHERS . RESPONDENTS. 

ON APPEAL FROM THE HIGH COURT IN BENGAL. 

Chota Nagpuy Encumbered Estates Act — Land outside Chota Nagpur 
Mo}dgagc — Power of Manager — Moneg paid under Pressure of Legal 
Proceedings — Payment — Ecngal Pcgulation Pill, of 1819. 

Tlic Cliota Nagpur Encumbered Estates Act (VI. of 1876) docs 
not apply to immovable property outside Oiota Nagpur; a 
manager appointed under that Act lias no power to reduce the 
rate of interest provided by a mortgage of land not situated -within 
Ciioa Nagpur. 

Bhiclui Pam Sahu v. Bishamhhar Nath Sahi (1912) 16 Cal. L. J. 
527 approved.i 

Having regard to the nature of the procedure pro\ided by 
s. 14 of the Patni Regulation (Bengal Regulation VIII. of 1819), 
a payment of rent by a patnidar to his zamindar upon receipt of 
notice under that section that the tenure would be sold to realize 
the rent due does not fall -within the rule that money paid under 
pressure of legal proceedings is irrecoverable. 

Appeal from a judgment and decree of the High Court (July 23, 
1914) affirming a decree of the Subordinate Judge of Burdwan. 

The suit was instituted by the respondents against the appellant 
to recover money which they had paid in respect of patni rents 
upon notice of summary proceedings under s. 14 of the Patni 
Regulation (Bengal Regulation VIII. of 1819) and under circum- 
stances which are stated in the judgment of their Lordships. 

The Subordinate Judge made a decree for the amount claimed 
and that decision was affirmed by the High Court (Fletcher and 
Richardson JJ.). 

1918. March 1,4, 5. Upjohn, K.C., De Gruyther, K.C., and 
Parikh, for the appellant. Even if the reduction of the mortgage 
interest was ultra vires the manager under the Chota Nagpur 
Encumbered Estates Act, the respondents are not entitled to 
recover. Money paid under pressure of legal proceedings is not 

* Present: Viscount Haldane, Lord Dunedin, Lord Sumner, 
Sir John Edge, aud Mr. Ameer Alt. 
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recoverable : Marriot v. Hampden (l); Moore v. Vesiry of Ful- 
ham, (2) Under s. 14 of Bengal Regulation VIII. of 1S19 the 
respondents, had they chosen, could have deposited the amount 
claimed and had an adjudication, or they could have brought a suit 
for a reversal of the sale and for damages. Having elected to pay, 
they cannot recover the money. Apart from that principle the 
respondents had no ground for recovery ; there was no evidence 
of a mistake of fact, nor that the claim was made by legal coercion. 
Seth Aanhaya Lai v. Aafional Bank of India (3) is distinguishable, 
as in that case there was a trespass ; here there was a genuine 
claim for the adjudication of the Court. Further, the manager 
under the Chota Nagpur Encumbered Estates Act had power to 
modify the terms of the mortgage. Provided there is an encum- 
bered estate within Chola Nagpur the manager can deal with all 
the mortgaged property of the holder in whatever part of British 
India -t may be situated. 'Phis appears from a consideration of the 
provisions of the Act. especially s. 3. and of the purpose for 
which the Act was passed. The decision to the contrary in Bhieha 
J^am Sahu v. Bhishantbhar hath Niz/’/r; (4) is erroneous. In any 
event, so far as the claim was for money paid in respect of the 
property in Bankara there was no cause of action in the Burdwan 
district in which the suit was instituted: Code of Civil Procedure 
(V. of 1908), s. 20. 


Dunne, A, C., and T, B. IJ , Famsay, for the respondents, were 
not called upon. 

March 21. The judgment of their Lordships was delivered by 

VISC'OUNT Haldane. This is an appeal from a decree of the 
High Court at Fort William in Bengal affirming a decree of the 
Subordinate Judge of Burdwan. The respondents as plaintiffs 
brought a suit to recover Rs. 6S4S.S. being the amount of palni 
rents for the years 1902-1910. paid by them, as they alleged, although 
not due, in order to save their lands from sale under the powers 
conferred on zamindars by s. 14 of Regulation VIII. of 1819. 

1 he appellant, on whose behalf as having rights conferred on 


(1)(1797) 2 Sni. L, C., 12th ed. 
303. 


(3) [1895] 1 Q. B.399. 

(3) (1913) L. R. 401. A. 56. 
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a zamindar it had been proposed to put the power of sale in force, 
contended, in the first place, that the money could not now be 
recovered, on the ground that, even if not legally due, it was paid 
voluntarily, or if otherwise than voluntarily, as the result of 
proceedings in v.hich the respondents had not chosen to defend 
themselves, and which consequently could not be reviewed. In 
the second place, he contended that the amount paid Avas due 
under the provisions of the Chota Nagpur Encumbered Estates 

Act (VI. of 1876). 

The facts do not appear to be obscure, and if the appellant’s 
contentions are right on either of the points stated he may be 
entitled to succeed. As, however, their Lordships are of opinion 
that the argument addressed to them from the Bar fails on both 
points, they have not found it necessary to call on the respondents 
to support the judgments in the Courts below, either on the two 
questions referred to or on certain minor points which their Lord- 
ships did not consider to be tenable. 
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The appellant is Raja of Pachete in Chota Nagpur. He succeeded 
to the title and estates on the death of his grandfather, the late 
Maharajah Nilmoni Singh Deo. The late Maharajah in 1S87 
borrowed from one Mahesh Chandra Chatterji, a resident of 
Madanapur in Burdwan, Rs. 22,435, giving the latter security in the 
form of a usufructuary mortgage of lands constituting four lots — 
three in the district of Bankaia and one in the district of Burdwan. 
Of these four lots the Maharajah had previously granted patni 
leases to Mahesh Chandra Chatterji. The respondents are the 
successors in title of the latter in respect both of the leases and of 
the mortgage security. All of the four lots, the subjects of the 
leases and the mortgages, lie outside the boundaries of Chota 
Nagpur. 

'J'he mortgage was effected by a sudbandhaki mortgage bond 
under Avhich it was stipulated that interest at the rate of 14 annas 
per Rs. 100, equivalent to lOj per cent, per annum, should be 
payable, and that this interest, which was substantially equivalent 
to the amount of the annual rents payable under the patni leases, 
should be set off as against the interest until repayment of the 
principal sum due under the mortgage. 

In 1895, the affairs of the late Maharajah having become 
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embarrassed, the provisions of the Chota Nagpur Encumbered Estates 
Act were applied to his case. The language and scope of this Act 
their Lordships will refer to later. For the present it is sufficient 
to state that the management of the Maharajah’s estate was vested 
in a manager appointed under s. 2 of the Act. and that a vesting 
order appears to have been published in the Calcutta Gazette in 
terms wide enough to apply, if the Act enabled it to do so, to all 
his immovable properly both within and outside the boundaries 
of Chota Nagpur. In response to a notice issued by the manager, 
the respondents, among other creditors, put in a claim. They 
submitted their mortgage bond with a petition praying for a settle- 
ment. The manager dealt with the claim under s. 8 of the Act. 
and purported to settle the amount of principal due, and, what 
was in the circumstances still more important, to reduce the future 
interest to 6 per cent, per annum. He also determined that in 
every half-year the difference between the interest as thus reduced 
and the amount of the patni rents should be applied in satisfaction 
of .the principal. The Commissioner, on whom jurisdiction to do 
so was claimed to have been entrusted by the Act, sanctioned the 


arrangement. 


In 1907 the debts due by the estate were considered to have been 
provided for, and the possession and management were made 
over to the appellant, who had succeeded to the title. Thereafter 
he collected from the respondents the amounts of surplus patni 
rents in question in the suit, on each occasion applying to the 
Collector of the district where the lots were situated for authority 
to put in force the summary provisions for sale for recovery of 
patni rents enacted by the Regulation of 1S19 hereinafter referred 
to. 'I'he respondents, on receiving the successive notices to this 
efiect authorized by the Collector, paid the amounts for the recovery 
of which they have brought the present suit. They appear to have 
made no formal protest, but the learned Subordinate Judge who 
tried the case has found that the circumstances were such that 
they cannot be taken to have made the payments gratuitously, 
a conclusion of fact from which the High Court did not dissent 
on appeal, and from which their Lordships do not dissent. 

It is important to see what were the terms of s. 14 of Regula- 
tion VIJL of 1819, under which these payments were insisted on. 
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Sect. 8 had enacted that zamindars in the position of the present 
appellant should be entitled in certain cases to apply for sales of 
patni tenures for arrears of rent. Sect. 14 defines in its first branch 
the procedure in case the taluqdar objects. He may stop the sale 
by lodging the amount demanded ; he may also bring a suit and 
obtain a reversal of the sale and damages. By its second branch 
the section provides that if the taluqdar desires to contest the 
zamindar’s demand he may apply for a summary investigation. 
If this takes place, and an award results in time, the effect of the 
award is to prevail. But if the proceedings be still pending, the 
sale is none the less to take place unless the amount claimed be 
deposited, and if such deposit is not made the taluqdar is to have 
no remedy excepting by a regular action for damages and reversal 
of the sale. Under an amendment of the Regulation passed on 
1832 the conduct of the proceedings in regard to such sales is given 
to the Collector. Deputy Collector, or Head Assistant. 

Their Lordships are of opinion that the procedure provided 
for by s. 14 is such as not to put those submitting to pay money 
under it in the position in which they would have found themselves 
had they paid a claim brought against them in an ordinary suit 
in which they could have set up a full defence but had failed to 
do so. In such a case those who pay lose their right to resist how 
ever good, because, having had the full opportunity of doing so 
which the law allows them once for all, they have not availed them- 
selves of the opportunity so given. But s. 14 expressly recognizes 
the right to bring a separate suit in an ordinary Court, the pro- 
ceedings before the Collector notwithstanding. If the purchaser 
at the sale impeached is made a party, the sale may even be set 
aside. All the taluqdar gets by demanding a summary investigation 
before the Collector is an award the application for which will not 
stop the sale. The only step by which the sale can be stopped is 
by a deposit of the full amount claimed, and when this is done 
the question of title remains capable of being raised in an ordinary 
suit. Their Lordships are accordingly of opinion that the rule 
which prevents a person from recovering back money which he has 
paid on a claim in legal proceedings to which he might have set up 
a defence but has failed to do so has no application here. This 

■conclusion is. under the circumstances already referred to. fatal 
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to the first branch o(*the case presented by the appellant. On 
the argument addressed to them on this part of the case they have 
only to add the observation that the proceedings before the Col- 
lector are of an administrative rather than a properly judicial 
character. The zamindar who has a power of compelling a sale 
is to exercise this power through the instrumentality of the Collector 
himself, who acts, not magisterially, but ministerially, and who 
has, in the true view of his functions, no capacity to give effect 
to any inquiry he may make into title coniparal le to the capacity 
possessed by an ordinary judicial tribunal. 


Their Lordships now turn to the second argument by which 
the learned counsel for the appellant supported the case made. 
This argument turned on the question whether the powers con- 
ferred by the Chota Nagpur Encumbered Estates Act extend to 
land outside the limits of Chota Nagpur. I'he language of the 
Act is obscure, and their Lordships have found it necessary to 
look at the whole of its provisions somewhat closely in order to 
arrive at a conclusion on the point. The preamble is material, 
for it defines the purpose of the measure as the provision of “ relief 
of holders of land in Chota Nagpur who may be in debt, and whose 
immovable property may be subject to mortgages, charges, and 
liens.” Piima facie the immovable property would therefore mean 
such property in Chota Nagpur, and this is borne out by the title 
of the Act, which is “ the Chota Nagpur Encumbered Estates Act.” 
Sect. 2 enacts that where any holder of immovable property ” 
(which plainly means here immovable properly in Chota Nagpur, 
and there only) applies to the Commissioner stating that the holder 
of the said property ” is subject to, or that ** his said property ” 
is subject to, debts or liabilities, the Commissioner may, with the 
consent of the Lieutenant-Governor of Bengal by Order published 
in the Cakutta Gazette^ appoint an officer called a manager, and vest 
in him the management of the whole or any portion of the immovable 
property of the holder. The application must state the particulars 
of the debts or liabilities to which the holder is subject, or with 
which his immovable property is charged, and also the particulars of 
the immovable property to which he is entitled. Sect. 3 provides 
that on the publication of the Order ** all proceedings which may 
then be pending in any civil Court in British India in respect to 
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such debts or liabilities shall be barred, and all processes, executions 
and attachments for or in respect of such debts and liabilities shall 
become null and void.” Among other things, the section further 
provides that the holder and his heir shall be incompetent to 
mortgage, charge, lease, or alienate their immovable property, 
or to grant receipts for rents or profits, and shall be incompetent 
to enter into any contract which may involve them in pecuniary 
liability. Sect. 4 confers on the manager during his management 
of the said immovable property ” large powers of management 
and of settling debts. Sect. 5 provides that, on the publication 
of the Order vesting the management in him, the manager is to 
publish a notice in English, Urdu, and Hindi (not, their Lordships 
observe, in the remaining languages vernacular in other parts of 
India) calling for the presentation of claims, and all claims not 
duly presented are to be barred. Sect. 8 enables the manager to 
determine the amounts of principal justly due to the creditors of 
the holders of the property and to the mortgagees on it. By sect. 9 
the manager may inquire into the consideration given for leases 
and, if it appears insufficient, cancel them. Sect. 10 gives an 
appeal against proceedings of the Collector to the “ Deputy Com- 
missioner within whose jurisdiction the property is situate,” if 
not himself the manager. Sects. 17 and 18 confer on the manager 
power to lease and to mortgage and sell (in the latter cases with 
the assent of the Commissioner). Sect. 19 enables the Lieutenant- 
Governor of Bengal (within which Chota Nagpur is situate) to 
make rules for the administration of the Act. Sect. 23 saves the 
jurisdiction of the Courts in Chota Nagpur in certain kinds of 
suits relating to immovable property brought under the operation 
of the Act. 


J. C. 
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Their Lordships have not had before them the Order published 
in the Calcutta Gazette^ by which the Commissioner appointed the 
manager in the present case, and vested in him the management 
of some or all of the immovable property of the late Maharajah ; 
but however wide the terms of this Order may have been, the 
scope of its operation depended on the scope of the Act isself. 
After considering the Act as a whole, their Lordships have arrived 
at the conclusion that the primary intention to be collected from 
its language is that of providing, by a measure of local application. 
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for the relief of the burdens affecting the land within Chota Nagpur 
owned by a class of landholders there. The governing purpose 
related to a particular locality. It is not a statute analogous to 
a Bankruptcy Act, the controlling purpose of which is provision 
for creditors in a liquidation. To this end s. 16 confers the juris- 
diction requisite to enable the manager to recover immovable 
properly in the possession of a mortgagee or vendee in the Court 
of the Deputy Commissioner within whose jurisdiction the property 
is situate. But in Regulation districts where there is no Deputy 
Commissioner these words would be inaot, and the inference is 
that they were intended to apply only to immovable property 
in Chota Nagpur, where a Deputy Commissioner has jurisdiction. 
1‘his conclusion is borne out by s. 23, which saves, as already 
observed, the jurisdiction of the Courts of Chota Nagpur over 
certain questions, and not the corresponding jurisdictions of Courts 
outside it. 

Their Lordships agree with the views of the scope of the Act 
expressed by the learned judges who decided the case of Bhicha 
Ram Sahu v. Bishambhar Nath SahL (l) They think that the Act 
has no application to immovable property outside Chota Nagpur. 
'I’he main purpose is, as they have already observed, the protection 
of zamindars within that district, and any provisions which affect 
rights to enforce in jurisdictions outside it personal debts or 
liabilities are merely ancillary to the main purpose of the Act, 
which is directed to improving the position of persons owning land 
within it. If this be so, no claims in rem of land outside it ought 
to be construed as affected by the merely general and ambiguous 
expressions which the y\ct contains. 


Their Lordships will humbly advise His Majesty that the appeal 
should be dismissed, with costs. 


Solicitor for appellant : E, Dalgado, 

Solicitors for respondents : 7’. Z. Wilson cv Co* 


(1) 16 Ci\l.L, J. 527. 
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PARBATI KUNWAR APPELLANT ; 

AND 


DEPUTY-COMMISSIONER OF KHERI AND 

ANOTHER 


Respondents. 


ON appeal from the board of revenue for the 

UNITED PROVINCES OF AGRA AND OUDH. 


J.C.* 

1918 

April 18. 


Ouah Bent Act {XXIL of 1886), Ch. V 11 . A ^Thil'aHar— Enhancement 

of Bent. 

A favourable rent payable by a thikadar, or person to whom the 
collection of rent has been leased, is liable to be enhanced under 
Ch. VII.A added to the Oudli Rent Act (XXII. of 1886) by 
U. P. Act IV. of 1901, in the circumstances and subject to the 
conditions therein provided. 

Appeal from a decree of the Board of Revenue (April 2, 1915) 
reversing a decree of the Commissioner of Lucknow and restoring 
a decree of the Deputy-Commissioner of Sitapur. 

The question in the appeal was whether the rent payable by the 
appellant under a lease dated February 23, 1891, was liable to 
enhancement in a Court of Revenue under Ch. VII.A of the 
Oudh Rent Act (XXIL of 1886). 

The facts and the material statutory provisions appears from the 
judgment of their Lordships. 

1918. March 7. £>e Gruyther, AT.C., and Atniend Jackson^ for 
the appellant. There was no power under the Oudh Rent Act, 
1886, to enhance the rent payable by the appellant. It is the essence 
of Ch. VILA added to the Act by the U. P. Act IV. of 1901 that 
it applies only to grants of land. The document of February 23, 
1891, was not a grant ; it gave no immediate right of occupation to 
the appellant. The appellant was a thikadar, and by virtue of s. 3, 
sub-s. 10, was not a tenant for the purposes of Ch. VII.A. That 
chapter does not apply to thikadars. 

Sir Erie Richards. K.C,. and O'GormaJi^ for the respondents. 
Under the terms of ss. 107A and 107B the right to obtain an 

* Tresenti Viscount Haldane, Lord Dunedin, Lord Sumner, 
Sir John Edge, and Mr. Ameer Ali. 
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enhancement of rent exists as to all land in Oudh held at a favour- 
able rent, subject to certain exceptions not applicable in this case. 
The interest of the appellant under the lease was “land’* within 
the meaning of the Act. The appellant is not strictly a thikadar, 
but in any case thikadars are not excluded from the operation of 
Ch. VILA. Sect. 3, siib-s. lO. of the Act of 1S86 does not affect 
the rights of the proprietor under Ch. VILA. No hardship is 
caused by the liability to enhancement. Under s. 52 of Act XVIL 
of 1876 there was a liability to resumption; the .\ct of 1901 took 
away that liability in certain cases, and substituted for it the 
liability to enhancement of the rent. 

Dc Gruyther, K.C.. in reply. If for the purpose of the Act the 
appellant is to be treated as a tenant, she cannot recover under 
the tikait. Ch. VILA does not apply to the circumstances of this 
case, possibly by an oversight. 

The judgment of their Lordships was delivered by 

Sir John Edoe. This is an appeal from a decree, dated April 2, 
1915, of the Board of Revenue for the United Provinces of Agra 
and Oudh, which set aside a decree, dated October 7, 1914, of the 
Court of the Commissioner of Lucknow, and restored a decree or 
order, dated June 4, 1914, of the Court of the Deputy-Commissioner 
of Sitapur. 

The suit in which this appeal has been brought was instituted in a 
Court of Revenue, which alone had jurisdiction to entertain the suit, 
a civil Court having no jurisdiction in the matter. In the suit the 
plaintiffs claimed a decree for the possession of the entire village 
mauza Bandhia Kalan, situate in pargana Nighasan, in the district 
of Kheri. by resumption of the Muafi, and in the alternative that the 
rent might be fixed at a proper amount under s. 107G of Act XXII. 
of 1886 (the Oudh Rent Act. 1886), and other reliefs which need 
not be referred to. The Deputy-Commissioner of Sitapur, before 
whom the suit came for trial, did not grant a decree for resumption, 
but having found that the rent was liable to be enhanced under 
s, 10/G of Act XXII. of 1886, by his decree declared that the 
defendant was a tenant of the mauza without any right of occupancy, 
and determined the rent to be payable at Rs. 2000 per annum. The 
only question to be considered in this appeal is whether the rent at 
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which the mauza was held by the defendant of the plaintiffs at the 
date of suit was or was not liable to be enhanced, and that question 
depends upon the nature of the lease under which the mauza was 
held by the defendant. 


Mauza Bandhia Kalan is part of the taluqdari estate of Majhgain. 
On November 13, 1882, Raji Milap Singh, in whom was then vested 
that estate, by his will devised mauza Bandhia Kalan to his wife 
Rani Dhan Kunwar, who on his death obtained possession of the 
mauza. Thereafter Rani Uhan Kunwar, in order to provide main- 
tenance for her daughter, who is the defendant in this suit and the 
appellant in this appeal, and maintenance for that daughter’s son, 
executed on February 23, 1891, the following lease; “Lease in 
favour of Chhoti Betia, i. e., Parbati, who is married at Malanpur, 
and also in favour of the grandson, i. e., the dear son of the said 
daughter, granted by Rani Dhan Kunwar, talukdar of Majhgain 
and Bhur, pargana Nighasan. Mauza Bandhia Kalan, pargana and 
tahsil Nighasan (hadbast No. 61) owned and possessed by me, the 
executant, the revenue of which, along with that of the entire taluka, 
is paid to Government, is leased to you from 1 297 Fasli up to the 
term of your life and that of your dear son, at a jama of Rs. 584 per 
annum. You should take possession of the said mauza from 1297 
Fasli as a lessee for life and bring into your own use all sorts of 
receipts which include mal and siwai and pay to me Rs. 584 annual 
. lease money, instalment by instalment, year by year, without objec- 
tion, and all sorts of profits will belong to you and your dear son 
during your respective lives and after you and your dear son the 
lease of the mauza will end and it will, as before, revert to the pos- 
session of the holder of the ilaka. During your life and that of your 
dear son neither I nor any heir or representative of mine will have 
power to set aside the lease. If you do not pay the jama reserved 
by the lease at the proper time, it will be duly recovered from you 
without interest by means of a suit in Court. You should, during 
the period of your lease, fully carry out all orders issued’ by the 
authorities in respect of the village, so that no stigma of disobedience 
of orders might attach to you or to the taluka. You should keep 
the tenantry satisfied in every way, so that the population of the 
village might increase and the village might not become desolate. 

Under proper circumstances you are also authorized to eject the 
1 5 
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tenants, so that you might eject them after issuing notice of eject- 
ment. You should, however, see that they are not oppressed. 
You are authorized to enhance or reduce the rent of the tenants 
so far as it is just. You should carry on all the affairs of the village 
just as they have been hitherto conducted. These few presents have, 
therefore, been executed by way of a lease to stand as evidence. " 
[The boundaries of the land were then stated.] 

Under that lease the defendant became the thikadar or person to 
whom the collection of rents in the mauza had been leased by Rani 
Dhan Kunwar, who was then the landlord. Rani Dhan Kunwar 
died in 1891. After her death the taluqa vested in Raghubar 
Singh, a plaintiff and one of the respondents, and in Raj Mangal 
Singh, represented in this suit and appeal by the Deputj'-Coinmis- 
sioner of Kheri as the special manager of the Court of Wards of the 
estate of Majhgain. 

Land forming a mahal or part of a mahal which is under 
Ch. VILA of Act XXir. of 1886 liable to be resumed by the pro- 
prietor or to have the rent payable in respect of it enhanced must 
be land held rent free or at a favourable rate of rent. By s. 1071 of 
the Act it is enacted that “ For the purposes of this Chapter " 
(Ch. VI 1. A) “ a grant of land at a favourable rate of rent means 
a grant of land at a rent less than the aggregate of the revenue and 
local rates payable thereon.” 

All three Courts in India have found that the rent of Rs. 584, 
which was made payable by the lease of February'23. 1891, was a 
favourable rate of rent within the meaning of Ch. VILA. But it 
has been contended on behalf of the appellant that Ch. VILA does 
not apply to persons holding land as thikadars. That contention 
is based on s. 3, sub-s. 10, of the Act. according to which a “ tenant 
means any person, not being an under-proprietor, who is liable to 
pay rent ; and in the following portions of this Act, namely, 
sections 13. 14, 15, 17, 18, 29, 53, 54 55, sub-sections (1.) and (2.), 
56, 59, 6'0,61, 62. 108, 126. and 138, but in no others, the expression 
‘ tenant ’ shall be held to include a thikadar or person to whom the 
collection of rents in a village, or portion of a village has been leased 
by the landlord.” 

Sect. 3, sub-s. 10, which contains that definition, was part of 
Act XXII. of 1886 as it was passed in 1886. Ch. VILA, which 
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deals with the resumption and the enhancement of the rent of land 
held rent free or at a favourable rate of rent and contains s. 107 A 
to s. 107K, w'as added to Act XXII. of 1886 in 1 90 ! by an amending 
Act, U. P. Act IV. of 1901, and consequently the specific enactments 
of Ch. VILA are not limited in their application by s, 3, sub-s, lO, 
which must be regarded as a mere glossary defining the terms 
tenant and thikadar ” as those terms are employed in the 
Act XXIL of 1886 as it stood in 1886 when it was passed. 
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The object of enacting Ch. VII.A which the Government of 
India had in view obviously was the protection of the Government 
revenue assessed upon agricultural lands, and as far as possible to 
maintain proprietors of lands in a position to enable them to pay 
the Government revenue and the local rates assessed upon their 
lands and thus to avoid losing their lands by making default in 
payment of the revenue due to the State. In some parts of India, 
in Oudh for instance, many proprietors of lands were in the habit of 
acting improvidently in making grants of lands, by lease or other- 
wise, rent free or at rents which did not enable them to pay the 
public revenue and local rates assessed upon their lands. As early 
as 1793 the Governor-General in Council passed Regulation XIX. 
of 1793, with a similar object of protecting the Government revenue 
derivable from lands. In s. 1 of that regulation it is stated : “ By 

the ancient law of the country, the ruling power is entitled to a certain 
proportion of the produce of every bigha of land (demandable in 
money or kind, according to local custom) unless it transfers its 
right thereto for a term or in perpetuity, or limits the public demand 
upon the whole of the lands belonging to an individual, leaving him 
to appropriate to his own use the difference between the value of 
such proportion of the produce and the sum payable to the public, 
w^hilst he continues to discharge the latter. As a necessary conse- 
quence of this law, if a zamindar made a grant of any part of his 
lands to be held exempt from payment of revenue, it was considered 
void from being an alienation of the dues of Government without its 
sanction. Had the validity of such grants been admitted, it is 
obvious that the revenue of Government would have been liable to 
gradual diminution.” That regulation was applied to Oudh after 
the annexation of that province. 

By s. 52 of Act XVII. of 1876 (the Oudh Land Revenue Act 
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1876X it was enacted: All grants (whether in writing or other- 

wise) by proprietors, or the persons whom they represent, of land to 
be held exempt from the payment of rent or at a favourable rate of 
rent, are hereby declared to be liable to resumption, unless such 
grants have been sactioned or confirmed by the Governor-General 
in Council or the Chief Commissioner. Provided that, if such 
grants are held under a written instrument (whether executed before 
or after the passing of this Act) by which the grantor expressly 
agrees that the grant shall not be resumed, they shall be held valid 
against him (but not as against his representatives after his death) 
during the continuance of the settlement of the district fn which the 
land is situate which was current at the date of the grant.” 


Sect. 5 i was subject to the procedure and exemptions contained 
in ss. 53, 5-1, and 55 of that .‘\ct. 


Sect. 52 of Act XVI L of 1876 was wide enough to apply to grants 
to thikadars of land in Oudh exempt from the payment of rent or 
held at a favourable rate of rent, and it authorized the resumption 
of such grants when they had not been sanctioned or confirmed by 
the Governor-General in Council or the Chief Commissioner of Oudh. 
Sects. 52. 53, 5+ and 55 of Act XVII. of 1876 continued in force 
until Act IV. of 1901 was passed. By s. 107E, which by Act IV. of 
1901 was added to Act XXII. of 1885, it was enacted as follows: 

Land held rent free or at a favourable rale shall be liable to 
resumption, only when by the terms of the grant or by local 
custom it is held— (./) At the pleasuie of the grantor: (^) For the 
performance of specific service, religious or secular, which the 
proprietor no longer requires ; (tO Conditionally or for a term, and 
the conditions are broken or the term expires . . . . ” That 
section limited the lands which might otherwise have been resumed 
if s. 52 of Act XVII. of 1S76 had remained in force, and in that 
respect was more favourable to the grantees of such lands than 
s. 52 of Act XVII. of 1876 had been. 

By s. 107A, which was one of the sections which were added to 
Act XXII. of 1886, the proprietor of a mahal or part of a mahal 
was, amongst other rights of suit, given a right to sue to enhance the 
rent of any land held at a favourable rate of rent, whether so held 
by grant in writing or otherwise. And by s. 107B all land in Oudh 
held at a favourable rate of rent made liable to enhancement 
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of rent unless the holder establishes certain specified facts, which 
have not been established in this case. That section is subject to 
the following proviso : "Provided that no land held under a 
written instrument, whether executed before or after the 1st day of 
January. 19^ 2. by which the grantor expressly agrees that the grant 
shall not be resumed, shall be liable to resumption or assessment or 
enhancement of rent until the grantor dies, or the term of the current 
settlement of the local area in which the grant is situated expires, 
whichever event first occurs.” In the present case not only did 
the grantor of the lease die before suit, but the term of the settle- 
ment current at the date of the lease of the local area in which 
mauza Bandhia Kalan is situate expired before the suit was brought. 

By s. 107G, w'hich is one of the sections which in 1901 were added 
to Act XXII of 1886, it is enacted as follows : “Land not liable 
to resumption under section 107E and to which the provisions 
of section 107H do not apply shall be liable to assessment or enhance- 
ment of rent as the case may be. (2.) When a grant held rent free 
or at a favourable rate is found to be liable to have rent assessed 
or enhanced thereon, the grantee shall be deemed to be a tenant 
without a right of occupancy under sections 36 and 37 of this Act, 
and the rent shall be determined at such rate as the Court may con- 
sider fair and equitable, having regard to the rents paid for land of 
similar quality and with similar advantages in the neighbourhood, 
(3.) The period of seven years for which he (the grantee) shall be 
entitled to retain the holding shall begin from the first day of July- 
next following the date of the institution of the suit.” 

Mauza Bandhia Kalan was not liable to resumption under s. 107E, 
as the term for which the lease was granted has not expired, and it 
is not proved that any condition contained in the lease has been 
broken. The provisions of s. 107H do not apply in this case, and 
consequently s. 1C7G does apply, as the lease of February 23, 1891, 
was a grant of land at a favourable rate of rent, and mauza Bandhia 
Kalan was land held by the defendant at a favourable rate of rent 
within the meaning of Ch. VILA of Act XXII. of 1886. The 
decree of the Board of Revenue w-hich set aside the decree of the 
Commissioner of Lucknow and restored the decree or order of the 
Deputy-Commissioner of Sitapur enhancing the rent to Rs. 20CO 
per annum was right. 
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Their Lordships will humbly advise His Majesty that the decree 
of the Board of Revenue should be affirmed, and that this appeal 
should be dismissed with costs. 

Solicitors for appellant : T. L, Wilson 6^ Co, 

Solicitors for respondents ; The Solicitor ^ India Office, 


J. c.* 

1918 

March l5. 

ON APPEAL FROM THE HIGH COURT AT ALLAHABAD. 

Hindu Law — Bcversioner — Claim to succeed — Antecedent Family Dispute 
— Compromise — Talcing Benefit of Compromise — Beversionary Clcim 
harred. 

Upon the death of a IBndu governed by the Mitakshara his 
nephew (the appellant) and other members of the family disputed 
the ^vidow’s right to succeed to the property left by the deceased. 
The appellant was a party to a compromise made in 1892 by which 
the property ^vas immediately divided. He did not take a share 
under the compromise, but he was thereby recognized as the adopted 
sou of another deceased uncle, and in 1893 obtained by relinquish- 
ment possession of the share of the property allotted thereby to 
that uncle ^8 widow. lu 1912 the mdow of the original holder 
died, and the appellant and his brother claimed the entire property 
as reversioners: — 

Held, that the appellant having entered into and taken the 
benefit of the compromise was precluded from claiming as rever- 
sioner. 


KANHAI LAL APPELLANT; 

AND 

BRIJ LAL AND Another Respondents. 


[AND CONNECTED APPEAL.] 


Consolidated appeals from a judgment and two decrees of the 
High Court (June 15, 1915) affirming and reversing respectively 
decrees of the Court of the Subordinate Judge of Shahjahanpur, 

1'he two suits out of which the consolidated appeals arose were 
instituted by the appellant and his brother under circumstances 


* Frcscnti Viscount Haldane, Sib Joav B 
and Sir Walter Phillimore, Bart. 


Kt 


E, Mr. Ameek Aid, 


VOL. XLV.] 


INDIAN APPEALS. 


119 


which fully appear from the judgment of their Lordships, the 
plaintiffs by their plaints claimed that upon the death of Ram Dei 
in 1912 they were entitled, under the Mitakshara law, to inherit 
the entire estate left by her husband, Bahadur Lai, who died in 

1883. 


J. G. 

1918 

Kanhai Lal 

V. 

Brij Lal. 


The sole question arising upon the appeals was whether the 
appellant’s claim was precluded by a compromise of a family dispute 
in 1892 and the appellant’s acts thereunder. 


The High Court, affirming the decree of the trial judge in one 
suit and reversing the decree of a different trial judge in the other 
suit, held that the appellant was so precluded. 


1918. Feb. 19, 21. De Gruyther, K,C\y and Dube, for the appel- 
lant. The compromise did not affect the appellant’s right to claim 
as reversioner. He was not competent in Hindu law to deal in any 
way with his right in expectancy: Sumsuddin Goolam Husein v. 
Abdul Husein Kalimuddin (l); Amrit Narayan Singh v. Gaya 
Smgh. (2) Further, the claim which the appellant compromised in 
1892 was merely the claim which he was then making to succeed 
immediately as the adopted son of Badri Prasad ; it did not affect 
his rights upon the succession opening, [Reference was made to 
the Indian Evidence Act (I. of 1872), s. 115.] 

Sir Erie Richards, K,C., and Parikh, for the respondents, were 
not called upon. 

March 15. The judgment of their Lordships was delivered by 

Sir John Edge. These are consolidated appeals from decrees 
dated June 15, 191 5, of the High Court at Allahabad, made in appeals 
from decrees of the Court of the Subordinate Judge of Shahjahanpur. 
There were two suits, in each of which Kanhai Lal and his brother. 
Ram Sarup, were the plaintiffs. Kanhai Lal is now the appellant 

in the consolidated appeals. Ram Sarup’s rights were established 

« 

and are not now in question ; he is not a party to these appeals. 
In one of the suits Brij Lal and his daughter, .Ram Kali, were 
defendants ; they are now respondents to one of the appeals. 
In the other suit Kausilla and Sham Lal, who claims through 

her, were the defendants ; they are the respondents to the other 

. . . 

(1) (1906)1. L. R. 31 B. 165. (2) (I9l7j L. R; 45 I. A. 35. 
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J- appeals. In each suit Kanhai Lai claimed as a reversioner to one 

1918 Bahadur Lai, who died in 1883. Bahadur Lai was a member of a 

KanhaTlal family descended from one Balak Ram, The pedigree 

of the joint family, so far as it is now material, is briefiv as follows : — 

BRIJ Lal. 


I 

Bahadur Lal. 

Died 1883. 

= Mt. kam Dei. 
Died 1812, 

I 

Mt. Kirpa. 
Died 1896. 

= Brii Lal. 

A lespondent. 

I 

Ram Kali. 

A re>pondent. 


Balak Ram (dead). 


Badri Prasad 
Died childle^s 
in 1877. 

= Mt. Parbati. 
Died 1898. 


Ganga Ram. 
Died childless 
in 1874. 

= Mt. Kausilla. 
A respondent. 


Ram Sarup. 

A plaintiff, but not a 
party to these appeals 


i 

Mt. Ram. 
« Piyari. 


Kanliai I.al 
Plaintiff. 
api>ellant. 


Upon the death of Ram Dei on May 14. 1912. Kanhai Lal and 
his brother, Ram Sarup, were the reversioners to Bahadur Lal, 
The only question which their Lordships have to consider in these 
appeals is the question whether Kanhai Lal has not been precluded 
from claiming as a reversioner by his having been a party to a 
compromise which was entered into in 1892. If he is not precluded 
from claiming as a reversioner he is entitled to succeed in these 
appeals. 

At the time of his death in 1883 Bahadur Lal was by survivorship- 
the sole owner of the family estate, and on his death his widow. 
Ram Dei, became entitled to that estate for her life. Parbati and 
Kausilla being entitled only to maintenance. The title of Ram Dei 
was. however, disputed by Kanhai Lal, Parbati, and Kausilla. 
Kanhai Lal set up a claim to the family estate, alleging that he had 
been adopted by Parbati to her deceased husband, Badri Prasad^ 
and was entitled to the whole estate as such adopted son. His case 
was that there was a custom in the family which enabled a brother 
to adopt his sister's son and that Parbati had received her husband’s 
authority to make the adoption. It is not necessary to consider 
whether there was any foundation for that case. Parbati’s case was 
that the brothers Bahadur Lal, Badri Prasad, and Ganga Ram 
had separated » that also was the case set up by Kausilla. Each of 
these widows claimed for life one-third of the family estate. Parbati 
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also alleged that she had validly adopted Kanhai Lai to her deceased J- 
husband Badri Prasad. 1918 

In order to protect her own interests and the interests of her kanrm lal 
daughter Kirpa, who was then living. Ram Dei brought two suits 

in the Court of the Subordinate Judge of Shahjahanpur. The 

earlier of those suits was brought on January 20 ^ 1891, against 
Kanhai Lal and Parbati, and in that suit Ram Dei claimed a declara- 
tion that the alleged adoption of Kanhai Lal by Parbati was null 
and void. That suit was dismissed by the Subordinate Judge on 
the technical objection that the plaint had not been properly verified. 

From the decree dismissing that suit Ram Dei appealed to the High 
Court at Allahabad. The later of those two suits was brought on 
February 4, 1892, against Parbati and Kausilla, and in it Ram Dei, 
claimed amongst other reliefs a declaration that her late husband, 

Bahadur Lal, had been the owner and in possession of the entire 
property of the joint family ; that after his death she. Ram Dei, 
was in possession of and entitled to that property according to 
Hindu law ; and that Parbati and Kausilla had no right other than 
that of maintenance. 


Before the suit of February 4, 1892, came on for trial Ram Dei, 
Parbati, Kausilla, Kirpa, and Kanhai Lal had entered, on August 1, 
1892, into the following agreement of compromise : — 

[The deed of compromise, which v.'as set out in full in their 
Lordships’ judgment, v/as shortly to the following effect : After 
reciting the existence of disputes between the parties, of whom 
Kanhai Lal was referred to as “the adopted son of Parbati,’* the 
parties declared that they had appointed a named referee, and that 
he should divide the property left by Bahadur Lal into four equal 
lots ; Ram Dei, Parbati, Kausilla, and Kirpa were each to draw one 
lot and to apply for mutation of names in respect of the lot drawn ; 
Kirpa and Kanhai Lal declared that she and he would have no 
claim against any sharer ; every sharer was to be the owner and 
possessor of her lot with power to transfer. The deed was executed 
by each of the parties.] 

The arbitrator made two awards dated respectively January 12 
and 13, 1893. That of January 12, 1893, was filed in the suit of 
February 4, 1892, in which Parbati and Kausilla were defendants 
and that suit was dismissed as withdrawn by Ram Dei. The appeal 
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J- C. to the High Court in the suit of January 20, 1 S9 1 , was not supported, 

I9i8 and was dismissed, 

KanhaTlal lender the awards of the arbitrator one-fourth of the family 

property was allotted to each of Ram Dei, Kirpa, Parbati, and 

Bru LAL. 

Kausilla, and they respectively obtained possession of the properties 

allotted to them. In the award of January 13, 1S95. the arbitrator 
stated : “Kanhai Ldl has been adopted by Parbati, but he has 
nothing to do with the other musainmats’ property as such adopted 
son. Nor has he now any claim to their property. As regards the 
matter between Parbati and Kanhai Lai, it is not necessary to 
explain his rights in this award. Kanhai LaPs rights in the property 
comprised in Parbati’s lot are quite safe.” 

So far as appears by the agreement of compromise and the awards, 
Kanhai Lai got no share in the family property, but in fact he got 
the one-fourth share which was allotted to Parbati. and he further 
obtained the benefit of having the validity of his adoption by 
Parbati left undecided by a Court of law. On August 22, 1898, 
Parbati executed in favour of Kanhai Lai a deed of relinquish- 
ment of the property which had been allotted to her under the 
compromise and the award of January 15, 1893. 

[The deed, which was set out in full in their Lordships* judgment, 
recited that the executant, with the permission of her deceased 
husband, had adopted Kanhai Lai, and declared that Kanhai Lai 
was the owner of all her deceased husband’s property, and that the 
executant relinquished her claim to the said property (scheduled 
to the deed) ; it provided that the said properly, which was standing 
in her name, should be entered in the name of Kanhai Lai.] 

In accordance with that deed of relinquishment Kanhai Lai 
obtained mutation of names in his own favour, and he has hitherto 
enjoyed that share of Parbati as his own property, and his right to 
it has not been questioned in either of the present suits. The 
properties which Kanhai Lai has claimed in these suits as a rever- 
sioner to Bahadur Lai are the properties which were allotted in 
January, 1893, to Ram Dei, Kirpa. and Kausilla respectively. 

The suits in which these appeals have arisen were not tried by the 
same Subordinate Judge. In one of these suits the Subordinate 
Judge held that Kanhai Lai was precluded by his having been a 
party to the compromise from now claiming as a reversioner. In 
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the other of these suits a different Subordinate Judge decided that J* 

Kanhai Lai was as a reversioner not bound by the compronnise. i9l8 

The decrees of the Court of the Subordinate Judge were appealed 


to the High Court, and the appeals were considered by the High 
Court in one judgment. The High Court decided that Kanhai Lai 
having been a party to the agreement of compromise of 1892, and 
having taken a benefit under that settlement of the dispute, was 
bound by it and could not go behind it. The result was that Kanhai 
Lars suits were dismissed. From the decrees of the High Court 
made in accordance with that judgment these appeals have been 
brought. 


V, 

Brij Lal. 


It has been contended on behalf of Kanhai Lal that the agree- 
ment of compromise of 1892 could not deprive him of his right to 
claim as reversioner unless it is capable of being treated as a con- 
veyance of his right as a reversioner, and that he did not intend in 
1892 to convey or assign such right when it might accrue to him. 
As it now appears, Kanhai Lal was not a reversioner in 1892, and did 
not become a reversioner until Ram Dei died in 1912, All the 
interest which he had in the property of the family in 1892 
was the mere possibility of becoming an immediate reversioner 
in case he should be living when Ram Dei might die, and when 
Bahadur Lai’s daughter, Kirpa, might die without a son. It was 
also contended on his behalf that Kanhai Lal in 1892, whatever 
bis intention may have been, was not in law competent to convey 
or relinquish any future possible right as a reversioner, and as an 
^luthority in support of that contention the decision of the High 
Court at Bombay in Sumsuddin Goolam Husem v. Abdul Husein 
Kalimuddin tO was relied upon. That decision is not in point. 
There is -no question here of a conveyance of, or of an agreement to 
convey any future right or expectancy, or of an agreement to 
relinquish, any future right or expectancy. The question here is 
whether Kanhai Lal did not by his acts in 1892 debar himself from 
.now claiming as a reversioner. 

The facts in this case are simple. In 1892 the family was a Hindu 
joint family to which the ordinary Hindu law applied. All the sons 
■of Balak Ram had died. Ganga Ram had died childless in 1874, 
.and Badri Prasad had died' childless in 1877. Bahadur Lal had died 


K 2 


(1) I. L. R. 31 B. 165. 
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sonless in 1^83, leaving his widow. Ram Dei, surviving him. Ram 

1918 Dei became, on the death of Bahadur Lai, entitled for life to a 

Kanhm Lal Hindu widow’s right to the whole of the family property, Kanhai 

Lai had then no right of any kind to any share in the family property, 

JL«AL« 

but he set up a claim to the whole property based on the allegation 

that he had been validly adopted by Parbati to her deceased hus- 
band, Badri Prasad. If that claim had been substantiated by proof 
of a valid adoption, Kanhai Lai would have been entitled to the 
whole family properly, and Ram Dei would have been entitled merely 
to maintenance. Although as a general rule of Hindu law a man 
cannot adopt his sister’s son, the claim was a serious one. Kanhai 
Lai’s case was that, according to an Agarwal custom (the family 
w’as of the Agarwal caste), which governed the family, a man could 
law'fully adopt his sister's son. and he alleged that Badri Prasad 
had given Parbati authority to make the adoption, and that he, 
Kanhai Lai, had been validly adopted to Badri Prasad. That 
Kanhai Lai might have found it difficult or impossible to prove that 
he bad been validly adopted is immaterial. He made the claim ; 
it was a serious one. and it was supported by Parbati and it must 
have influenced Ram Dei, who was induced, doubtless mainly by that 
claim, to consent to a division of the family property, in which she 
obtained for herself merely a one-fourth share. The claims which 
were set up by Parbati and Kausilla that the three sons of Balak 
Ram had separated must also have influenced Ram Dei to agree 
to the compromise of 1892. Kanhai Lai was a party to that com- 
promise. He was one of those whose claims to the family property, 
or to shares in it, induced Ram Dei, against her owm interests and 
those of her daughter, Kirpa, and greatly to her own detriment, 
to alter her position by agreeing to the compromise, and under 
that compromise he obtained a substantial benefit, which he has 
hitherto enjoyed. In their Lordships’ opinion he is bound by 
it, and cannot now claim as a reversioner. 

Their Lorships will advise His Majesty that these consolidated 
appeals should be dismissed with costs. 

Solicitors for appellant : Barrott\ Rogers NciilL 

Solicitor for respondents : E. Dalgado, 
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NARMA AND OTHERS 


AND 


MUNICIPAL COMMISSIONER FOR BOMBAY ) 
AND Others 


appellants ; J. C.* 

1918 

■ Respondents, i4, 


ON appeal from the high court at BOMBAY. 


Bonibay Mumci^ality — Public Streets — Powers — Acq'uisition of adjoin- 
ing Land — Compensation — Preservation- of Pegular Line — Collateral 
Object — City of Bombay MunicipaT- Act (III. of 1888 and V. of 
1905), ss. 296, 297, 301, 

By s. 297 of the City of Bombay ^Municipal Aet the Municipal 
Commissioner may prescribe a regular line on each side of a 

public street, and if the line is so prescribed that any land not 

vesting in the corporation falls within it, the Commissioner may, 
by s. 299, take possession of it on behalf of the corporation, the 
former owner receiving compensation under s. 301. Sects. 297 to 
301 are headed in the Act “Preservation of regular line in public 
streets.’’ By s. 296 the Commissioner has power to acquire any 
land required for wdening, extending, or otherwise improving 

any public street, subject to the payment of compensation under 

the Land Acquisition Act (I, of 1894). 

In 1909 the Commissioner prescribed a line on one side of a 
public street so that land belonging to the appellants fell within it, 
and, having served them with notice, took possession. The Com- 
missioner wished to acquire the land for the purxjose of widening 
the street in connection with a contemplated bridge carrying 
the street over certain level crossings. The appellants contended 
that the procedure under ss. 297, 299, and 301 was inapplicable and 
the proceedings ultra vires, and that the land could only be acquired 
subject to payment of compensation under the Land Acquisition 
Act, 1894:— 

Held, that the powers given by ss. 297 and 299 of the Act 
could be exercised although the motive of the Commissioner, who 
acted in good faith and in the discharge of his duties, was not to 
preserve the regular line of the street, and that consequently the 
compensation payable to the appellants was to be calculated 
according to s. 301 of the Act, and not under the Land Acqui^tion 
Act, 1894. 


Appeal by special leave from a judgment and decree of the High 
Court (August 9, 1912) affirming, subject to a modification, a decree 

of Beaman J. 

The suit was instituted by the appellants in the High Court 

* Present : Earl Lorebubn, Lord Dunedin, and Lord Sumner. 
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Bombay 

Municipal 

Commis- 

sioner. 


under circumstances which sufficiently appear from the judgment 
of their Lordships. 

'I'he appellants claimed (ij restoration of possession of their 
land, or a declaration that the action of the Commissioner in 
purporting to prescribe the “ regular line ” was ultra vires ; (2.) an 
order, if necessary, upon the respondents to proceed under the Land 
Acquisition Act ; and (3.) an injunction and damages. 


'I'he trial judge, Beaman J., dismissed the suit, holding that the 
proper remedy open to the appellants was by compensation under 
s. 301 of the Act. 


Upon appeal the learned judges (Sir Basil Scott C. J. and 
Chandavarkar J.) varied the decree. It appeared that the prescrip- 
tion of the regular line in respect of which possession of the land 
was taken on July 7, 1909, was not sanctioned by the corporation 
until October, and that thereupon fresh notices were served upon 
the appellants, and possession again taken on December 3, 1909, 
The appellants, by consent of the parties, were decreed by way of 
damages for unlawful possession interest for the period between 
those dates at 6 per cent, upon the compensation payable. Subject 
to that modification, as to which no question arose upon the present 
appeal, the decree of Beaman J. was affirmed. 


1918. Keb. 19. Sir ll'tiliam Garfh Farikh{De Gruythcr^ K,C,y 
with them), for the appellants. The power to take land under s. 299 
of the City of Bombay Municipal Act, 18S8, is confined to cases 
where the land is required to preserve the regular line of the street. 
That appears from the terms of ss. 297 and 2^9, and from the group 
heading, which is “ Preservation of regular line in public street.'^ 
In the present case the land was not required for that purpose, 
but for the erection of a bridge on which the street was to be carried 
over the railway. I'here is no power to erect buildings of any kind 
upon land acquired under s. 299. If there was power under the Act 
to acquire the land it was under s. 296 ; under that section the 
appellants are entitled to compensation under the Land Acquisition 
Act, 1;594. The power given by s. 299 cannot properly be exercised 
fora collateral purpose: Galloway v. Corporation of London {X) \ 
Gard v. Commissiomrs of Scivcrs, (2) 


(1)(18C6)L. K. 1 H. L. 34,43. 


(2) (1885) 28 Ch. D. 486, 498. 
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jP. O, Laioveuce^ K. C., and Duiuie^ A. C., for the respondents, 
were not called upon. 

March 14. The judgment of their Lordships was delivered by 

LOUD SUiMNER. By the City of Bombay Municipal Act, 1883. 
s. 289, the Municipal Commissioner for the city of Bombay has 
under his control all public streets within the city, and may from 
time to time widen, extend, or otherwise improve any such street, 
or cause the soil thereof to be raised, lowered, or altered, subject 
to the sanction of the corporation in certain events. By s. 297 he 
may prescribe a line on each side of any public street, and, subject 
to receiving the necessary authority, may from time to time prescribe 
a fresh line in substitution therefor, and the line so prescribed 
shall be called “ the regular line of the street.” If the line is so 
drawn that any land not vesting in the corporation falls within it. 
the Commissioner may. by s. 299, take possession of it on the corpora- 
tion’s behalf, which has the effect of acquiring it for the corporation, 
and thereupon the land so acquired shall thenceforward be deemed 
a part of the public street, and the former owner will be entitled to 
receive certain compensation as prescribed by s. 301. The Com- 
missioner further has power, under s. 296. to acquire any land 
required for the purpose of widening, extending, or otherwise 
improving any public street, subject among other things to the 
payment of compensation in accordance with the Land Acquisition 
Act, 1894. The only question in this appeal is whether the com- 
pensation to be paid for certain land of the appellants, which the 
Commissioner has acquired, is to be calculated according to the 
provisions of s. 301 of the City of Bombay Municipal Act or according 
to those of the Land Acquisition Act. 

Elphinstone Road, which is within the area of the Municipal 
Corporation of Bombay, intersects at right angles and by level 
crossings two railway lines, which run parallel with and close to one 
another at Parel Station, namely, the Bombay, Baroda. and Central 
India Railway and the Great Indian Peninsular Railway. The 
appellants were the owners of a plot of land fronting the road and 
lying in the north-east angle between the road and the railways. 
In 1909 the Commissioner prescribed a line on the north side of the 
road as the regular line of the street, which was so drawn that part 
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of the appellant’s land, namely, the front part, fell within it. and 
he duly gave notices and look possession of this land in order that, 
within s. 299, this part of the appellants’ land might thus be 
acquired by the corporation, and might thenceforward be deemed 
part of Elphinstone Road. In point of fact, the line so prescribed 
was in substitution for an earlier prescribed line, but, in the view 
of their Lordships, nothing now truns on this. 


That the Commissioner meant to prescribe the regular line of the 
street under s. 297, and that in form he purported to do so, and in 
fact actually did so, there can be no manner of doubt. The whole 
object of what he was doing depended on its being an exercise of 
the powers given by this section. Equally little is there any doubt 
why he did so. Even if he concerned himself to some extent with 
prescribing a regular line, simply in lieu of the somewhat irregular 
line which previously bounded Elphinstone Road on the north, his 
main object at any rate was a different one, and he has never made 
any secret of it. Whether what he did was in the circumstances 
within the Act or without it, whether or not the exercise of his 
powers was a harsh application of the section, unforeseen by those 
who framed it, their Lordships think it quite clear that he acted 
in good faith, for the benefit, as he supposed, of the corporation 
which he represented, and, as he conceived, in the discharge of his 
duty. Sooner or later Elphinstone Road must have been carried 
over these two railways by a bridge. A double level crossing could 
not be indefinitely maintained there. Such a bridge involved 
approaches of considerable length and height, and the embankment 
with its retaining walls and the provision of access to land adjoining 
it would require a site considerably wider than the existing width 
of Elphinstone Road. For this purpose the Commissioner wished 
to acquire additional land, and to do so on the cheapest possible 
terms, and so he first of all prescribed a line and then took 
possession of the part of the appellants’ land which fell within 
that line. Thus he avoided having to proceed under the Land 
Acquisition Act. 

'i'he appellants’ whole contention is that this exercise of the 
Commissioner’s power was good or bad according as he acted with 
a single eye to the creation and preservation of a regular boundary 
to Elphinstone Road as an end in itself, or with the ulterior object 
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of extending the road in order to be able to raise it by an incline to J- 
the level of the necessary overbridge. 1918 

'The contention must stand or fall on the construction of the Narma 

Bombay Act. There is no word in the Act which prescribes the bom'bay 

frame of mind in which the Commissioner is to exercise the powers Mu^jicipal 

. . , T • Cp^IMlS* 

given by s. 297, or which restricts the objects for v;hich he is to sioNfeR. 
exercise them to the mere regulation of the street in question or to 
the creation or preservation of a regular line in it. Even if it were 
proved, as it is not, that the creation and preservation of a regular 
line on the north side of the road was no part of the Commissioner’s 
object, though it certainly was an incidental result of his scheme, 
their Lordships can find nothing in the Act which either entitles 
the appellants to investigate his motives or has the effect of invali- 
dating his action on account of the purpose, with which in fact he 
prescribed the regular line of the street in 1909. 

Cases in which it has been held that powers conferred only for a 
statutory purpose cannot be validly exercised for a different purpose 
are not in point. Such an exercise of the powers is outside the Act 
which confers them. Here the exercise of the powers was within the 
Act, for it was in strict conformity with the terms of the Act. 

“ Preservation of regular line in public streets ” is the heading to 
the group of sections beginning with s. 297, but this cannot be pressed 
into a constructive limitation upon the exercise of the powers given 
by the express words of the Act. The preservation of the line of the 
street is not laid down as the definite and sole object for which the 
power is to be exercised. It may be the immediate effect of that 
exercise, but certainly it is not more. The case was very fully and 
cogently dealt with by the learned Chief Justice of Bombay in the 
High Court of Bombay, and their Lordships think it unnecessary 
to discuss the matter further. They will humbly advise His Majesty 
that the appeal should be dismissed with costs. 

Solicitor for appellants : E, Dalgado, 

Solicitors for respondents : Cameron, Kemm Co, 
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^ ^ and 

1918 

SHADI LAL AND Others Respondents* 

Mtirch l5. 


ON APPEAL FROM THE HIGH COURT AT ALLAHABAD. 


Mortgago — Decree for Sale — Extinguishment of Seewnty — Unenforoeahle 
Decree — Second Mortgagee — Transfer of Property Act {IV, of 1884), 
ss. 85, 89. 

A decree made under s. 89 of the Transfer of Property Act, 
1884, for the sale of mortgaged property has the effect of 

substituting tlie right of sale thereby conferred upon the mort- 

gagee for his rights under the mortgage, and the latter rights 
are extinguished. 

■WHiere, therefore, the omicr of property subject to two mort- 
gages has succeeded as her to the first mortgagee, who had 

obtained but not executed a decree under s. 89, if that decree 
is inoperative against the second mortgagee, either because the 
second mortgagee was not made a defendant under s. 85, or 
because its enforcement has become barred by limitation, the 
second mortgagee is entitled to a decree for sale of the mort- 

gaged property free from any charge in favour of the owner. 

Appeal from a judgment and decree of the High Court (May 13, 
1913) varying a decree of the Court of the Subordinate Judge of 
Moradabad. 

The appellant, in 1883, purchased immovable property which 
was subject to a simple mortgage made in 1 i-SO in favour of one 

4 

Lachman Das, and to a further mortgage made in 1881 in favour 
of the first respondent, and took possession. 

In 1895 Lachman Das obtained against the mortgagor and the 
appellant a decree absolute for sale under s. 89 of the Transfer of 
Property Act, 1884, upon his mortgage of 1880. The first respon- 
dent was not made a defendant to the suit although his mortgage 
of 1881 was duly registered. Later in 1892 Lachman Das died, 
without having executed the decree, and was succeeded by the 
appellant as heir. The appellant took no steps under the decree. 

In 1910 the first respondent instituted the present suit against 

* Present: Viscount Haldane, Sir John Edok^ Mr. Ahesr Ali, 
and Sir Walter Phillimore, Bart. 
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the mortgagors, the appellant, and other transferees of the property L C. 
mortgaged (now joined as respondents), for a sale decree under 1918 

his mortgage of 1880. Hex Ram 


The trial judge made a decree for sale, but ordered that the shadi Lal. 
sale should be subject to the prior mortgage right of the appellant 
under the mortgage of 1880. 

Upon appeal to the High Court the decree was varied by omitting 
the direction in favour of the appellant. The learned judges 
(Richards C.J. and Lyle J.) said : “ We think that if Het Ram 
had acquired the mortgage of 1880 while he was still owmer of the 
property subject only to the mortgage now sued upon, he could 

probably set up the equity of his prior mortgage of 1880. But it 
seems to us that Het Ram cannot be regarded as the owner of the 
mortgage of 1880. The (previous) suit was brought upon the 
foot of that mortgage and a decree obtained which has never been 
executed. We think that the mortgage merged in the decree, 
and that the acquiring of the decree by Het Ram cannot be said 
to have vested in him the mortgage upon which the decree w-as 
based. Neither is he in the position of a person who has purchased 
upon the foot of a sale in execution of the decree of 1880.” 

1918. Feb. 21, 22. Dumie, K.C„ and T. B. W. J^amsay, for 

the appellant. The decree of the trial judge was right. The appel- 

» 

lant succeeded to the rights of Lachman Das under the prior mort- 
gage. There was thereupon no merger of those rights, and the 
appellant was entitled in justice, equity, and good conscience to 
the benefit of that mortgage : Gokuldoss v. Rambux Seochand (l) ; 
Dinobwidhu v. Jogmaya (2) ; Mahomed Ibrahim v. Ambika. (3) 

The decree of 1892 did not extinguish the prior mortgage right 
as against the first respondent, since the latter was not a party 
to the decree. Further, the appellant could not enforce the 
decree, since he was owner of the mortgaged property. 

Dube^ for the first respondent. Under s. 89 of the Transfer of 
Property Act the security contained in the prior mortgage ceased 
to exist upon the decree absolute being obtained : Ram Singhji v. 

Chunni Lal. (4) The appellant has no rights against the first 


(1) ri884)L. R. 11 I. A. 126, 

(2) (1901) L. R. 29 I. A. 9. 


C3) (1912) L. R. 391. A. 68. 
(4) (1897)1. L. R. 19 A, 205. 
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respondent upon the decree. First, because the first respondent 
was not made a defendant, as (under s. 85) he should have been. 
J he mortijage of 1880 being registered, Lachman Das had notice 
of it : MiiJiomed Ibrahim v, Ambika* (l) Secondly, because under 
Sched. II.. art. 179, of the Limitation Act, 1877, a period of 
three years was provided for enforcing the decree. Time began 
to run from the date of the decree absolute ; Mahabir 'Prasad 
V. Sital Singh (2) ; once it began to run there was no suspension 
owing to the fusion of the mortgagor and mortgagee interests : 
Lahi Soni Ram v. Katihaiya Lai. (3) The appellant could have 
taken steps upon the decree under s. 232 of the Code of Civil 
Procedure, 1882. 


Dnnnc, K.C., in reply. The provisions as to limitation do not 
apply, since the appellant is not suing. Sect. 28 of the Limitation 
Act does not affect the equitable right which the appellant claims. 
'I'he appellant could not enforce the decree against his own pro* 
perty ; it would therefore be inequitable to hold that he is deprived 
of his rights under the prior mortgage. 


March 15. The judgment of their Lordships was delivered by 

Viscount Haldane. The material point in this appeal, which 
comes from the High Court of Judicature for the North-Western 
Provinces, Allahabad, lies in a short compass. The question in 
the suit was whether property in mortgage to the respondent 
Shadi Ram, as to which he had sought to obtain a decree for sale 
under Order XXXIV., r. 2, of the Code of Civil Procedure, 1908, 
should, when sold, be treated as sold subject to an alleged prior 
right of the appellant under an earlier mortgage. This earlier 
mortgage was dated February 25, 1880 ; Shadi Ram’s mortgage 
was dated October 15, 1881. 

The appellant had become the successor in title to the mortgagors, 
and it is assumed, for the purposes of this appeal, that he had also 
acquired such title as remained to the mortgagee under the earlier 
mortgage. In 1892 the prior mortgagee, whose name was Lachman 
Das, brought a suit on his mortgage and in 1 895 obtained a decree 
for a sale under s, 89 of the Transfer of Property Act, 1882. 


(1) L. K. 39 I. A. 68, 82. (2) (1897) 1. L. R. 19 A. 520. 

(3) (1913) L. R. 401. A. 74, 85. 
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But the suit was brought only against the remaining mort- 
gagor, and the second mortgagee was not made a party. This 
decree neither Lachman Das nor his successor in title took any 
steps to execute, and under art. 179 of the Second Schedule 
to the Indian Limitation Act, 1877, it ceased to be operative 
when three years had elapsed from the date of the decree 
becoming absolute. It had thus become wholly ineffective long 
before the present suit was commenced, he only other observa- 
tion which it is necessary to make before considering the ques- 
tion of law that arises under the Transfer of Property Act, 
1882, is that on the admissions of the parties it is to be taken that 
the second mortgage was duly registered, and that the first mort- 
gagee must be taken to have had notice of it when he brought 
his suit and obtained a decree for sale in 1892. 


J.C. 

1918 

Het Ram 

V, 

Shadi Lal. 


The mortgage made to Lachman Das in 1880 was a simple 
mortgage within the meaning of s. 58 of the Transfer of Property 
Act, and under s. 67 the mortgagee had a right to obtain, as he 
actually did, an order for sale. The provisions of the Act. inasmuch 
as s. 69 does not apply to a simple mortgage, precluded him from 
any right to sell without such an order. Under s. 85 the first mort- 
gagee was bound to make the second mortgagee a party to his 
suit for sale, and as he did not do so the second mortgagee was 
not bound by the order for sale, which could only have been 
operative subject to his title. Sect. 89 is important. Under this 
section, where an order for sale under s. 88 has been made, such 
as was made here in 189^ in favour of the first mortgagee, the 
mortgagor, or the second mortgagee, if he had been made a defen- 
dant, would have had the right to redeem if he had paid on the 
date fixed by the decree the amount due. If such payment is not 
made, a decree absolute may be made such as was made in 1895, 
for sale and for payment of the amount realized into Court. 

(ft 

The section then provides that the defendant’s right to redeem 
and the security shall both be extinguished.” The construction 
which their Lordships put on the language so used is that on the 
making of the order absolute the security as well as the defendant’s 
right to redeem are both extinguished, and that for the right of 
the mortgagee under his security there is substituted the right to 
a sale conferred by the decree. 
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J.C. j\s their Lordships have already indicated^ the second mortgagee, 

1918 not having been made a party, was not affected by the decree made 
in the suit of 1892, and in addition the decree itself became inopera- 

Het Ram 

V. tive under the Limitation Act as the result of nothing having been 
Shadi Lal. under it. It follows that the title of the second mortgagee, 

Shadi Ram, the first respondent, has remained in existence as the 
only encumbrance prior to the title of the appellant as owner of 
the equity of redemption. 

They concur in the opinion of the learned judges of the High 
Court that the decision of the Assistant Sessions Judge of Mora- 
dabad, who tried the case, was wrong. 

They will humbly advise His Majesty that the appeal should be 
dismissed with costs. 

Solicitors for appellant : T. L. Wilson Co, 

Solicitors for first respondent : Franklin Gould , 


J. C.* 
1918 

/vTTIs. 


RAJINDRA BAHADUR 
deceasfd) 


SINGH 


AND 


RANI RAGHUBANS KUNWAR 
deceased) 


(since 


I Appellant; 


(SINCE J respondent. 


[AND connected APPEALS.] 

ON APPEAL FROM THE COURT OF THE JUDICIAL 

COMMISSIONER OF OUDH. 


Eifidu Ixiw — Succcstiion — Oudli Tahtqa — Primogemture Sanad — **Accfre- 
tioH-v ** — PropetXy purcJtascd hy Tahiqdar — Intention- to vary Descent 
— Villages snhsiitutcd by Government — House oNotted for use of 
Taluqdar. 


The Cro\\ni hns power in British India by a grant of lands to limit 
their descent in any way it pleases, but a subject has no power to 
iniposo upon lands, or other property, any limitation of descent 
at variance with the ordinary law applicable. 

In 180)1 the Crown granted a taluqa to a Hindu, subject to a 
primogeniture sanad. Upon an appeal to the Privy Council in a 


* Present: Viscount Haldane, Sir John 
and Sir Walter Phillimore, Bart. 


Edge, 


Mr. Ameer Au, 
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suit as to the succession to the property of a deceased holder of the 
taluqa, it was declared in 1905 that the ‘'taluqa as constituted at 
the date of the sanad, with accretions (if any) or properties (if any) 
appurtenant to the taluqa, ' ' passed to the appellant hut that the 
residue of the property passed to the respondent, and the case was 
remitted for determination under that declaration. No family 
custom of primogeniture was alleged. Upon appeal from final 
decrees of the Court of the Judicial Commissioner: — 

Eeld, that under the declaration villages substituted by the 
Government after 1861 for villages held under the sanad, and a 
house gi*anted by the Government after 1861 to the taluqdar for 
his use as taluqdar, passed to the appellant, but that villages pur- 
chased after 1861 by the deceased taluqdar passed to the respondent, 
whether or not the purchaser intended to incorporate them mth 
the taluqa. 


J. c. 

1918 

Rajinura 

Bahadur 

Singh 

y. 

Rani 

Raghubans 

Kunwar. 


Appeal and Cross-appeal from a judgment and decree of the 
’Court of the judicial Commissioner (March 4, 1907) and connected 
appeal from a judgment and decree of that Court (January 21, 
1909), each of the said decrees varying reports of the Subordinate 
Judge of Sitapur. 

The present appeals were as to the effect, in the circumstances of 
the case, of an Order in Council made in 1905 upon an appeal (l) 
■to the Privy Council in the suit. The facts, including the terms of 
Ihe Order, appear from the judgment of their Lordships. 

In the arguments reliance was placed upon the further facts that 
the name of the taluqdar had been entered in lists 1 and 2 prepared 
under the Oudh Estates Act (l. of 1869) and that the property 
purchased by the deceased taluqdar had been purchased out of 
income derived from the taluqa. 

The Court of the Judicial Commissioner remitted the matter to 
the Subordinate Judge for inquiry and report. A certified copy of 
the sanad of 1861 was in evidence, but there was no ilist of the vil- 
lages included in it ; the chief source of information on that point 
being the summary settlement concluded in October, 1859, and a 
•decree of the Settlement Officer in 1869 in the taluqdar’s favour. 

The Subordinate Judge reported that of the fifty-eight villages 
which remained in dispute twenty-seven were part of the taluqa, 

■or accretions to; or appurtenant to it, and that thirty-one were not. 

He held that the villages substituted by the Government after 

(1) (1905)L. R.32I. A. 203. 
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Kajinura 

HAHAtJUR 

Sin6h 

Rani 

RAGHU^ANS 

KuKwar. 


1861 formed part of the taluqa. With regard to those villages which 
he found to have been purchased after 1861, save as to half of 
Hasnapur, he said that there was nothing to indicate that Bal- 
bhaddar Singh had intended to incorporate them with the estate ; 
he accordingly held that they passed to the Rani. From the fact^ 
however, that half the village of Hasnapur was part of the taluqa 
in 1861, he inferred that the other half had been purchased with the 
intention of incorporating it with the taluqa ; he therefore held that 
it passed to th^ appellant. 

Cross-objections to the report were made to the Court of the 
Judicial Commissioner. Scott J.C. by his judgment thereon stated 
that the case had been argued upon both sides as depending upon 
intention. He. however, was of opinion that the words accretions*^ 
and “ appurtenant in the Order must be given their technical 
meanings, and that even if Balbhaddar Singh had intended to add 
the purchased villages to the taluqa that did not bring them within 
the terms of the Order. He agreed with the report in holding that 
the substituted villages formed part of the taluqa. He found that 
the report should be varied by adding the villages of Sarkanpur 
Marhuma. Puraina, and Patti Bhupatpur to those awarded to the 
appellant, and by adding Chak Sarkhanpur, Chak Siniri, and half of 
Hasnapur to those awarded to the Rani. Evans J. C. adopted the 
judgment of Scott J.C. 

The present appeal and cross-appeal were from their decree. 

The Subordinate Judge having omitted to deal in his report with, 
two houses and movable property which were in dispute, the matter 
was remitted to him for further report. He found that a house at 
Lucknow (the facts as to which appear from their Lordships* 
judgment) passed as taluqdari property, but that the other house 
and the movable property did not. 

Upon objections to the Court of the Judicial Commissioner the 
report was varied by decreeing both houses and the movable pro- 
perty to the Rani as non-taluqdari property. Chamier J.C. in the 
course of his judgment rejected the view that the taluqdar by 
declaration or intention could cause, property acquired by him after 
1861 to descend with the taluqa ; on this point he repeated in 
substance his judgment (reported at 1 1 Oudh Cases, 256) in another 
suit to w'hich the present parties were parties. With regatd to the 


VOL. XLV.] 


INDIAN APPKALS. 


137 


house at Lucknow, he was of opinion that it could not be con- 
cluded that the sanad granting the house» or the house for which 
it was substituted, contained language similar to the primogeniture 
sanad by which the taluqa was granted. 


J. c. 

1918 

Rajindra 

Bahadur 

Singh 


The second appeal was by the taluqdar from that decree. 

1918. Jan. 22, 24, 29, 31. De Gruythcr, K.C.,zxiA Kyffin^iox 
appellant (taluqdar). The whole of the property in dispute passed 
to the appellant by virtue of family custom. The name of the 
taluqdar being entered in list 2, prepared under the Oudh Estates 
Act (l. of 1869), a presumption arose, under s. 10, that there was a 
family custom of descent to a single heir, and that custom attached 
to all acquired property which the taluqdar intended by him to be 
incorporated with the family estate : Thakur Ishri Singh v. Baldeo 
Singh (1) ; Janki Per shad Singh v. Dwarka Per shad Singh (2) ; 
Murtaza Husain Khan v. Mahomed Vasin. (3) If the property 
devolved upon a single heir it cannot be denied that the present 
taluqdar was entitled to succeed. The sanad of 1861 recognized the 
existence of a family custom of primogeniture and perpetuated it. 
The villages were purchased out of the income of the taluqa ; it is 
consequently to be inferred that the intention was to incorporate 
them with the estate : Go7ida Kooer v. Kooer Oodey Singh (4) ; Jsri 
Dut V. Hansbutii (5) ; Sheo Lochun v. Saheb (6) ; Sarabjtt v. Lidar- 
jit (7) ; Lai Bahadur v. Kanhai Lai. (8) The villages purchased 
out of the income of the taluqa were accretions to it within the 
meaning and intention of the previous judgment of the Board; 
so also was the movable property, since it was derived from the 
taluqa. The house in dispute was intended by the Government to 
form part of the taluqdari estate. 


V. 

RANI 

Raghuban$ 

Kunwar. 


Dimney K.C., and Hubcy for the respondent (the Rani). The 
facts as to the property now in dispute w^ere not before the Board 
upon the previous hearing, and no view as to its descent was 
intended to be expressed. There was no evidence that the taluqdar 
intended to incorporate the purchased villages with the taluqa. 


(1) (1884) I.. R. 11 I. A. 135. 

(2) (1913) L. R. 40 I. A. l70. 

(3) (1916') L. R.43I. A. 269. 

(4) (1874) 14 Beng. L. R. l59. 
VOL. XLV. 

18 


(5) (1883; L. R. 101. A. 150. 
(t))(l887) L. R. 14 I. A. 63. 

(7) (1905)I.L. R. 27 A. 203. 

(8) (1907) L. R. 34 I. A. 65. 
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1918 

Rajinpra 

Bahadur 

Singh 

V 

Rani 

Raghubans 

Kunwar. 


But in any case he was not competent by intention to make them 
descend in a manner at variance with their descent under the 
ordinary Hindu law. It was not suggested in the suit that there 
was a family custom of primogeniture ; the only custom alleged was 
that females were excluded from succession ; that custom was 
negatived by concurrent findings. I'he taluqdar, therefore, could 
not make the non-taluqdari property descend according to the rule 
of primogeniture impressed by the sanad upon the taluqa. The 
judgments of the Board referred to as to the descent of non- 
taluqdari property of a taluqdar whose name is entered in list 2 
consequently do not support the appellant. The decisions referred 
to as to property purchased by Hindu widows out of the family 
estate, and as to members of a joint Hindu family incorporating 
self-acquired properly with the joint family property, have no 
application, there being there a choice of two modes of descent 
under Hindu law according to the nature of the property. With 
regard to the house, the sanad was not produced, and it cannot be 
inferred that it was in the same terms as the primogeniture sanad 
constituting the taluqa, [Reference was also made to the Crown 
Grants Act (XV. of 1895), s. J, and the Oudh Estates Act (l. of 
1869), s. 7.] 


De Gruyther^ replied. 


Feb. 25. 'I'he judgment of their Lordships was delivered by 

Sir John Edge. 'I’he suit in which these consolidated appeals 
have arisen came on appeal before the Board in 1905. The Board 
which heard the appeal finally decided several important questions 
which were in dispute between the parties, but did not finally dispose 
of some other questions which related to portions of the propeity 
which were in dispute in the suit, and in respect of the questions 
which were not then finally decided advised His Majesty that these 
questions should be remanded to the Court of the Judicial Com- 
missioner of Oudli, with power to that Court to remit the case to 
the Court of the Subordinate Judge for inquiry. 'I'he judgment of 
the Board is reported at L. R. 32 1. A. 203. The Court of the 
Judicial Commissioner on March 4, 1907, made a decree which 
dealt with some of the questions in dispute, and on January 21, 
1909, a further decree, which dealt with the remaining questions 
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in dispute, and from those decrees these consolidated appeals have 
been brought. The original parties to the suit are dead, and to 
understand the position of the parties to these consolidated appeals 
it is advisable to state, so far as it is material for that purpose, the 
pedigree of the family to which they belong, so far as it has been 
proved or admitted in this litigation. The members of the family 

are Hindus. 


h C. 


1918 


Rajindra 

Bahadur 

Singh 


V. 

Rani 

Raghubans 

Kunwar. 


Bhup Singh. 


Gajraj Singh. Girwar Singh. Duma Singh. 

Died childless in January, Died without issue of his Survived his brother 

I860 body January 2, 1865. Girwar Singh. 


Balbhaddar Singh. = Rani Raghubans Kunwar. Sheo Singh. 

Adopted by his un:le Original plaintiff, now Original defendant, 

Girwar Singh, wnom dead. now dead. 

he succeeded, 
and died childless on 
December 12, 1898. 

I ^ 77^ 7 i 

Rajindra Bahadur Singh, —Rani Bijaikoer Mahindra Bahadur Singh, 

eldest son. Living. Narindra Bahadur Singh, and 

Party to the appe-il Shiva Indra Bahadur Singh. 

■of 1905. Died in I9l2. Brought upon the reuoid in 

place of Rani Raghubans 
Kunwar on her death. 


The property to which the suit related was property, moveable 
and immoveable, of which Balbhaddar Singh died possessed on 
December 12, 1898. On his death his widow Rani Raghubans 
Kunwar and his brother Sheo Singh each claimed adversely to the 
other all the property of which Balbhaddar Singh had died pos- 
sessed ; the Court of Revenue made an order for the mutation of 
names in favour of Sheo Singh, and he obtained possession of all the 
property, movable and immovable. Rani Raghubans Kunwar on 
February 6, 1900, brought this suit against Sheo Singh for possession 
of all the movable and immovable property. She alleged that 
Balbhaddar Singh had been adopted by his uncle Girwar Singh, and 
that Girwar Singh had by his will devised all his property to Bal- 
bhaddar Singh, who had enjoyed it until his death. Her suit was 
resisted by Sheo Singh, who alleged that all the property claimed by 

lier appertained to taluqa Mahewa and was impartible ; that by a 

L2 
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1918 


Rajindra 

Bahadur 

Singh 


V. 

Rani 

Raghubans 

Kunwar. 


custom in the family females were excluded from the inheritance ; 
that the succession to the taluqa was governed by s. 22 of the Oudb 
Estates Act (l. of 1669), under which he claimed that a brother was 
entitled in priority to the widow ; and he denied that Balbhaddar 
Singh had been adopted by Girwar Singh. Sheo Singh relied upon 
a sanad of October 19, 1859, by which the Government had granted 
taluqa Mahewa to Gajraj Singh and his heirs without other limita- 
tion of the line of inheritance. At some period of the litigation a 
copy of a sanad which was granted by the Government to Girwar 
Singh in IS61 was produced, and the Board in 1905 held that the 
copy was admissible in evidence, and that Girwar Singh had in fact 
surrendered to the Government the sanad which had been granted 
to Gajraj Singh in 1S59 and the estate which had been granted by it,. 


and in lieu of that sanad had accepted the sanad of 1861. The 
sanad of 1861 said expressly : “It is another condition of this grant 
that in the event of your dying intestate, or of any of your successors 
dying intestate, the estate shall descend to the nearest male heir 
according to the rule of primogeniture.’' 


'I’he Courts in India had held that the sanad of 1 861 could not in. 
law operate to substitute the line of descent prescribed by it for the 
line of descent prescribed by the earlier sanad of 1859, and having 
found that Balbhaddar Singh had been adopted by Girwar Singh 
and had succeeded to taluqa Mahewa under the will of Girwar 
Singh, and that the alleged custom excluding females from the 
inheritance had not been proved, gave Rani Raghubans Kunwar a 
decree for possession, 'that alleged custom excluding females fronx 
inheritance was the only custom of the family which Sheo Singh 
attempted to prove. 

In the appeal which came before the Board in 1^*05 from the 
decree of the Court of the Judicial Commissioner it was contended 
on behalf of Rani Raghubans Kumvar that Girwar Singh was not 
competent to surrender to the Government the sanad of 1859 ; 
that the Government, having granted by the sanad of 1859 the 
estate to Gajraj Singh and his heirs, had nothing left to grant to- 
(Jirwar Singh in 1851; and, further, that the Government had no* 
power to create by the grant of 1861 an estate descending by any 
rule of inheritance that was contrary to the ordinary law, which, as 
the family were Hindus, was the Hindu law, 'J'he Board, howeve^^ 
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held that Girwar Singh» being entitled by inheritance to everything 
that had passed to Gajraj Singh under the sanad of 1859, was com- 
petent to surrender the sanad of 1859 and to accept instead of it 
the sanad of 1861, and had surrendered the sanad of 1859 and the 
estate which had passed under it, and that the Government was 
competent to grant the sanad of 1861. As to the contention that the 
Government had no power to grant to a Hindu, as it did by the 
sanad of 1861, an estate which should descend on an intestacy to 
the nearest male heir according to the rule of primogeniture, their 
Lordships said : “ Whatever force such a contention might other- 

wise have had appears to their Lordships to be removed by the Act 
to which their attention was called, the Crown Grants Act (Act XV. 
of 1895). That Act recites, amongst other things, that doubts 
have arisen as to the power of the Crown to impose limitations and 
restrictions upon grants and other transfers made by it or under 
its authority, and it is expedient to lemove such doubts. And 
s. 3 enacts that * all provisions, restrictions, conditions, and limita- 
tions over contained in any such grant or transfer, as aforesaid, shall 
be valid and take effect according to their tenor, any rule of law, 
statute, or enactment of the Legislature to the contrary notwith- 
standing.’ ” 


J. C. 
191$ 

Rajindra 

Bahadur 

Singh 

v» 

Rani 

Raghubans 

Kunwar. 




When the appeal was being argued before the Board in 1905 the 
arguments addressed to their Lordships related only to the right 
to the possession of taluqa Mahewa on the death of Balbhaddar 
Singh, and it appears to have been overlooked by counsel during 
the arguments that the appeal also related to other property which 
was alleged to have been acquired by Balbhaddar Singh, and which 
had not formed part of the property granted by the sanad of- 1861. 
Before the judgment of the Board was delivered in 1 905 the atten- 
tion of their Lordships was drawn by counsel to the fact that the 
appeal also related to such other property. In their judgment of 
1905 their Lordships consequently said : “ The present appeal 

relates mainly to taluqa Mahewa, and the argument before their 
Lordships dealt only with it. The principle adopted in this judg- 
ment only applies to that taluqa, including, of course, any property 
that may have accreted to it since the date of the sanad under which 
it is held. It has been pointed out by counsel that the suit out of 
which the appeal arises related also to property said to have been 
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acquired apart from the taluqa# It seems clear that their Lordships 
have not materials before them to enable them to define what 
property (if any) other than the original contents of the taluqa now 
passes as part of it.’' 1'heir Lordships held that taluqa Mahewa. 
as constituted at the date of ihe sanad of 1861, with accretions (if 
any) or properties (if any) appurtenant to the taluqa» had» on the 
death of Balbhaddar Singh, passed in accordance with the limita- 
tions of that snnad to Sheo Singh as the next male heir according to 
the rule of primogeniture, and humbly advised His Majesty to 
make a declaration that the taluqa Mahewa, as constituted at the 
date of the sanad. with accretions (if any) or properties (if any) 
appurtenant to the taluqa, has passed to the appellant, and that as 
to any other properly of the deceased the decrees of the Courts below 
are not atTected, and to order that it be left to the Court of the 
Judicial Commissioner, if it be found that there is real controversy 
on the point, either itself to determine what property falls under 
one category and what under the other, or to remit the case for 
inquiry to the Court of the Subordinate Judge, and to order that, 
so far as may be necessary to give effect to the first part of the fore- 
going declaration, the decrees of the Courts below ought to be dis- 
charged and the suit dismissed. 


That declaration was made by the Order in Council, and the 
Court of the Judicial Commissioner remitted the case for inquiry 
to the Court of the Subordinate Judge. 


The Court of the Subordinate Judge made two reports, one 
relating to the villages in dispute, and the other to a house at 
Sitapur, a house at Lucknow, and movable property of which 
Balbhaddar Singh had died possessed. Objections which were 
taken to each of those reports came at different dates before the 
Court of the Judicial Commissioner, and from the decrees of that 
Court made upon those reports these consolidated appeals have been 

brought. 

Some of the learned judges of the Court of the Judicial Commis- 
sioner misunderstood what their Lordships meant in 1905 by the 
terms “ accretions ** and " properties appurtenant to taluqa 
Mahewa. Their Lordships obviously did not mean to limit accre- 
tions to accretions to land which had gradually and imperceptibly 
by the action of water gone to the owner of the adjacent soil. No 
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accretion of that nature had apparently’ been suggested by the parties 
to the suit. What was suggested was that Balbhaddar Singh had 
acquired property by purchase and had added it to the estate which 
had been granted by the sanad of 1861 to Girwar Singh. The facts 
were not before their Lordships in 1905 which would have enabled 
them to decide whether any lands had accreted to taluqa Mahewa 
as it was constituted at the dale of that sanad. The Crown has in 
British India power to grant or to transfer lands, and by its grant, 
or on the transfer, to limit in any way it pleases the descent of such 
lands. But a subject has no right to impose upon lands or other 
property any limitation of descent which is at variance with the 
ordinary law of descent of property applicable in his case. Sir 
Edward Chamier, then Mr, Chamier, Judicial Commissioner of 
Oudh, in his judgment on some objections taken to the second report 
of the Court of the Subordinate Judge, correctly stated the law in 
this respect as to the power of a subject, thus : “ I take it that it is 
settled law that a subject cannot make his property descendible in 
a manner not recognized by the ordinary law, and that he cannot 
subject it to a rule of descent such as is contained in the primo- 
geniture sanad granted to Girwar Singh. If this is so, it appears to 
me to follow that Balbhaddar Singh could not by express declara- 
tion, still less by mere volition, whether actual or presumed, subject 
property acquired by him to the rule of succession entered in the 
primogeniture sanad granted to Girwar Singh. ” 


J. C. 

1918 

Kajindra 

Bahadur 

bINGH 

V. 

Rani 

Raghubans 

Kunwar. 


With that statement as to the law their Lordships agree. It 
follows that, in ascertaining what were the lands claimed by Rani 
Raghubans Kunwar in respect of which her suit was not dismissed 
in 1905, it must be ascertained what were the lands of which 
Balbhaddar Singh died possessed which were acquired by him and 
did not form part of taluqa Mahewa as it was constituted at the 
date of the sanad of 1861, and were not lands acquired by him from 
the Government in exchange for lands which were included in that 
sanad. The Government had power to give to Balbhaddar Singh in 
exchange for sanad lands other lands which had not been granted 
to Girwar Singh in 1861, and the lands so acquired by him in 
exchange would be subject to the rule of descent prescribed in the 
sanad of 1861. 


By the sanad of 1861 the Government granted to Girwar Singh 
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“ the full proprietary right, title, and possession of taluqa Mahewa, 
consisting of the villages as per list attached to the kabuliyat you 
have executed,” subject to the payment of rent and the other condi- 
tions in the sanad mentioned. The estate, which was granted to 
Girwar Singh in 1S61, was the same estate which had been granted 
to Gajraj Singh in l^i59 and had been surrendered to the Govern- 
ment by Girwar Singh. Unfortunately neither the kabuliyat which 
was executed by Girwar Singh in 1S61 nor the kabuliyat which was 
executed by Gajraj Singh in 1859 has been found, but the lands 
granted in’ 1S61 were lands of which the Government was then in 
a position to grant “ the full proprietary right and title ” to Girwar 

Singh. 


When the case was remitted for inquiry to the Court of the 
Subordinate Judge, that Court reported that of the 166 villages for 
which Rani Raghubans Kunwar had obtained her decree, which was 
the subject of the appeal in 1905, there was no controversy as to 
108 of them; it was admitted that the 108 villages were taluqdari 
villages, that is, that they were villages which were included in the 
sanad of 1861. .\s to the remaining fifty-eight villages, the Subordi- 

nate Judge reported that Sheo Singh was entitled to twenty-seven 
specified villages, and that Rani Raghubans Kunwar was entitled 
to thirty one villages, which also were specified in the report. Rani 
Raghubans Kunwar filed objections to the findings of the Subordi- 
nate Judge as to nineteen of the twenty-seven villages which the 
Subordinate Judge had reported to the taluqdari villages, and on the 
other side objections were filed as to the findings of the Subordinate 
Judge as to the thirty-one villages which he had reported to be non- 
taluqdari villages, that is, villages not covered by the sanad of 1861. 

On the consideration of the report the Court of the Judicial 
Commissioner allowed the objections of Rani Raghubans Kunwar 
to the findings of the Subordinate Judge as to Chak Sarkhanpur, 
Chak Simri, and one-half of Hasnapur, and held that they were 
non-taluqdari ; and, on the other hand, allowed the objections to 
the findings of the Subordinate Judge as to Sarkhanpur Marhuna, 
Puraina. and Patti Bhupatpur, and held that they were taluqdari 
villages, and overruled all the other objections, and made the decree 
of March 4, 1907, which is one of the decrees now under appeal. 

Their Lordships will now deal with the appeals in which the title 
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to the villages is disputed before them. They.i^wilL consider only 
those cases in which it appears from the record that the objections 
to the report of the Subordinate Judge which had been filed were 
persisted in by one or other of the parties in the Court of the Judicial 
Commissioner. It must be taken that the findings of the Subordi- 
nate Judge were correct in all those cases in which the objections 
to his findings were not supported in the Court of the Judicial 
Commissioner. 


J. c. 

1918 
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The villages Parai, Unchgaon, and Khandwa Mhmau» which were 
non-taluqdari villages, and were not included in the sanad of 1861, 
are villages which the Government subsequently transferred to 
Balbhaddar Singh in exchange for three of the taluqdari sanad 
villages or parts of them, and consequently must be treated as 
taluqdari villages which on Balbhaddar Singh*s defath descended to 
Sheo Singh. 


The village Sarkhanpur Marhuna, which is distinct from Chak 
-Sarkhanpur, must be taken to have been a taluqdari village at the 
time when the sanad of 1861 was granted, and to have been included 
in that sanad. It descended on Balbhaddar Singh’s death to Sheo 
Singh. The pleader for Rani Raghubans Kunwar gave up on her 
behalf all claim to the village. 

Puraina was entered in the summary settlement of 1859 in the 
name of Janki Pershad as the proprietor. It had been mortgaged 
to Thakur Umrao Singh, under a mortgage with possession of 1245 
Kasli (1837-1838), which became irredeemable by reason of Act XIII. 
■of 1866, and the Settlement Officer on June 30, 1868, gave Bal- 
bhaddar Singh, who was the legal representative of Thakur Umrao 
Singh, a decree for the full proprietary possession, Puraina was 
non-taluqdari property at the time of the sanad of 1861. 

Patti Bhupatpur w^as entered in the summary settlement in the 
names of Jangu and Lachman as the proprietors. Balbhaddar Singh 
-obtained a decree for one-third of the village on February 7, 1868, 
under a mortgage of conditional sale which had been granted in 
1248 Fasli (1840-1841) by the then proprietors. In an application 
for partition Balbhaddar Singh described Patti Bhupatpur as not 
comprised in any taluqa, and in 1894 he purchased another one- 
third of the Patti. It was non-taluqdari, and was not included in the 
sanad of 1861. 

19 
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Munda Nizampur was inherited by Balbhaddar Singh from Anand 
Kunwar, and could nOt have been included in the sanad of 1861. It 
is not taluqdari. 

['( heir Lordships further found upon the facts that the villages 
Benipur, Chak Sarkhanpur, Chak Simri. and half of Hasnapur had 
KACtTuBANS been purchased by Balbhaddar Singh after 1861 and were conse- 
Kunwar. quently non-taluqdari, but that the villages Kasba Kheri» Rechan» 

Nausar Jogipur, Mukaddarpur, Bastanii, Saharwa, Asawa, Ban- 
jargaon, Bhargawan, jamnaha, Saunkia, Sansarpur, and Kaimahra 
were included in the sanad of 1861 and passed to the appellant; 
the judgment con-tinued as follows :] 

The result of their Lordships’ view as to the villages is that to the 
list of villages set out in the decree of March 4, 1907, of the Court of 
the Judicial Commissioner, in respect of which Rani Raghubans 
Kunwar was entitled to maintain her decree for possession, the 
villages Puraina and Putti Bhupatpur should be added, and that no 
village should be struck out of that list. 

Their Lordships will now consider the decree of the Court of the 

Judicial Commissioner of January 21, 1909, which was made on the 

hearing of the ojijections which were filed to the report of the 

Subordinate Judge which dealt with disputes as to a house in Sitapur 

a house in Lucknow, and the movable property of which Balbhaddar 

• • • 

Singh had died possessed. 

The house in .Sit;\pur was acquired by Balbhaddar Singh, and 
never at any time >vas part of the taluqdari estate which was granted 

to Girwar Singh by the sanad of iSbl. It is non-taluqdari. 

« 

The house 'in the' Kaiser Bagh at Lucknow. The right to the 
possession of this’ house does not depend upon the sanad of 1861. 
which was granted to Girwar Singh upon the surrender by him to the 
Government of the sanad of 1859. which had been granted to Gajraj 
Singh. The house in the Kaiser Bagh was not included in the sanad 
of 1861. It is common ground that a house in the Kaiser Bagh was 
allotted by the Government to Girwar Singh in 1864 or 1865 for his 
use as the tqluqdar of faluka Mahewa. *That house was demolished 
when the Canning. College was built, and in place of it another house,, 
the house now, in dispute, was allotted by the Government to Bal- 
bhaddar Singh iqr his use as the taluqdar of the taluqa Mahewa,. 
No sanad relating to the house has been produced, nor has it been 
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proved that any sanad relating to the house was granted. But it 
may be inferred from the fact that the house was allotted to Bal- 
bhaddar Singh for his use as taluqdar of Mahewa that such right to 
possession of it as he had passed not to his widow but to his successor 
in the taluqdari of Mahewa. 


J. C. 
1918 


“ T " 

Rajindra 

Bahadur 

Singh 

V. 


Rani 

. The movable property of which Balbhaddar Singh died possessed Raghubans 
was not subject to the limitation of descent Avhich was by the sanad 
of 1861 prescribed for the villages which were included in that 
sanad, and passed on his death to his widow, Rani Raghubans 
Kunwar. 


The decree of the Court of the Judicial Commissioner, dated 
January 21, 1909, should be varied by decreeing that the suit 
of Rani Raghubans Kunwar should stand dismissed so far as 
her suit related to her claim for the possession of the house at 
Lucknow. 

Thakur Rajindra Bahadur Singh, who was brought upon the 
record as the representative of his late father, Sheo Singh, died in 
1912, and Rani Raghubans Kunwar died in 1910, and their Lordships 
have been much pressed to advise His Majesty as to who is now 
entitled to the property other than taluqa Mahewa as it was con- 
stituted at the date of the grant of 1861, in respect of which Rani 
Raghubans Kunwar brought her suit in 19C0 in the Court of the 
Subordinate Judge of Sitapur, but their Lordships are not in a 
position to tender such advice, and can only advise His Majesty 
as to the rights of the parties as they existed at the time when the 
decrees of the Court of the Judicial Commissioner now under appeal 
were made. 

Their Lordships will humbly advise His Majesty that the decree 
of the Court of the Judicial Commissioner of March 4, 1907, should be 
varied by;adding to the list of villages set forth in that decree the 
villages Puraina and Patti Bhupatpur, and that the decree of the 
Court of the Judicial Commissioner of January 21, 1909, should be 
varied by decreeing that the suit of Rani Raghubans Kunwar should 
stand dismissed so far as her suit related to her claim for possession 
of the house at Lucknow, and that so varied those decrees should 
be affirmed as of the dates when they were made respectively by the 
Court of the Judicial Commissioner, and should have effect accord- 
ingly as to the rights of the parties who were concerned at those 
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respective dates and of those claiming under them. No costs of 
these consolidated appeals as between the parties to them shall be 

allowed. 

Solicitors for representatives of Rajindra Bahadur Singh : 
Downing, Handcock, Middleton 6^ Lewis. 

Solicitors for representatives of Rani Raghubans Kunwar : 
T. L. Wilson 6- Cc?. 


J.C.* 

1918 
May, 2. 


RAJA RAMA RAO APPELLANT; 

AND 

RAJA OF PITTAPUR RESPONDENT. 

ON APPEAL FROM THE HIGH COURT AT MADRAS. 


Hindu Law — Impartible Estate — Bight to Maintenance — Co-parcenary-^ 

Custom — Property in Hands of Devisee. 

An impartible zamindari is the creature of custom; it is of 
its essence tliat no co-parcenary i)i it exists. Apart, therefore, from 
custom and relationship to the holder the jimior members of the 
family have no right to maintenance out of it. 

A custom entitling the sons of the holder to maintenance has so 
often been judicially recognized that it is not necessary to prove 
it in each case. 

Observations in Sartaj Kuari v. Deoraj Kuari (1887) L. B. 
15 I. A. 51, and later cases, explained. 

There is no invariable custom by which any member of the 
family beyond the first generation from the last holder can claim 
maintenance as of right. 

Nilmony Singh Deo v. Hingo Lall Singh Deo (1879) I. L. B. 
5 C. 259 approved. 


Appeal from a judgment and decree of the High Court (March 19, 
1915) reversing a decree of the Subordinate Judge of Rajahmandri 
(December 11, 1911). 

The respondent held the zamindari of Pittapur and other lands 
under the will of the late raja. It was common ground that the 
zamindari was by custom impartible and governed by the rule of 

* Present: Viscount Haldane, Lord Dunedin, Lord Sumnkb, 
Sib John Edge, and Mr. Ameer All 
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primogeniture. The other lands which passed under the will T 
w'ere self-acquisitions of the late raja. 1918 

The appellant's father had been adopted by the late raja in Rama Rao 
1873, and the appellant was born in 18^6, The late raja died in rajaof 
1890, having, as above mentioned, made a will in favour of the Pi ttap ur, 
respondent, who, being then an infant, was placed under the 
Court of Wards. 

The appellant's father thereupon instituted a suit against the 
Court of Wards to recover the late raja's estates. He alleged 
that the will was invalid, and that the respondent, therein referred 
to as the raja’s natural-born son (aurasa), was a supposititious 
child. The Privy Council in that suit, without deciding the question 
of parentage, held (affirming the High Court) that the respondent 
was entitled to succeed under the will. The appeal is reported 

at L. R. 26 I. A. 83. 

In 1907 the appellant instituted the present suit against the 
respondent claiming maintenance at Rs. 1000 per month with 
payment of arrears ; he prayed that the maintenance should be 
made a charge upon the estate- By his plaint he did not admit that 
the respondent was the son of the late raja, but claimed that the 
estate had been joint family property of himself, his father, and 
the late raja. The respondent by his written statement altogether 
denied the claim, and pleaded, in the alternative, that the amount 
claimed was excessive, and that arrears were not recoverable. 


The Subordinate Judge made a decree for maintenance and for 
payment of arrears. Both parties appealed, the appellant con- 
tending that the amount decreed was too small. The High Court 
(Sankaran Nair and Oldfield JJ.) allowed the present respondent's 
appeal and dismissed the suit. The grounds of the judgments 
appear shortly from the judgment of their Lordships. The appeal 
to the High Court is reported at I. L. R. 39 M. 396. 

1918. March 11, 12. Upjohn, K.C„ and Dunne, K,C., for the 
appellant. A right to maintenance was vested in the appellant 
at the death of the late raja : the devise to the respondent was in 
law subject to that right. The decisions of the Board prior to 
Sartaj Kuari v. Deoraj Kuari (l) establish the right of the junior 


, 


(1) L. R. 15 I. A. 51. 


150 


INDIAN APPEALS. 


Ll. r. 


J.C. 

1918 

Rama Rao 

V. 

Raja of 

PITTAPUR. 


members of an impartible family to maintenance ; they show that 
the right is of the same character whether the property be partible 
or impartible: Naragunty Lutchmee v. Vengamma Naidoo (0 ; 
Beer Pertab Sahee v. Rajender Pertab Sahee (2) ; Muttusawmy 
Jagavera v. Vencataswira (3) ; Katchekalewina Rungappa v. 
Katc/ievijaya Rungappa (^) ; Perisawmi v. Pcrisawmi. iS) The 
judgment of the Board in Sirfaj Kuiris Case (6) expressly recog- 
nizes that the right to maintenance is not affected thereby. That 
judgment shows that it is the loss of the right to partition 
which gives rise to the right to maintenance ; that proposition is 
supported by flimmitsing v. Gampatsing (7), Ramchandra v. Saka- 
ram (8), and by Mayne’s Hindu Law. 8th ed., pars. 454, 458. Since 
Sartaj Kuan's Case (b) the right in the case of an impartible estate 
has been recognized in Rio Venkita v. Court of Wards (O), 
Yarlagadda Malltkarjuna v. Yarlagadda Durga (lO), and Kachi 
Kaiiyana Rengappa v, Kachi Yuva Rengappa. (ll) 1 he right 
is a right in realty, and is enforceable against the estate in the 
hands of a devisee.* Golab Koonwur v. Collector of Benares \ 
Janki V. Naind Rani\\l^ I'his is illustrated by statutory pro- 
visions: Transfer of Property Act (IV. of 1882), s. 39; Hindu 
Wills Act (XXL of 1870). s. 3 ; Probate and Administration Act. 
(V. of 18:1). s. 149. 


De Gruyther^ K.C.^ and Kenworthy Broion^ for the respondent. 
The appellant makes no claim upon the ground of relationship 
and alleges no special custom. The right to maintenance arises 
wholly from the existence of a co parcenary, save so far as the right 
is given on personal grounds by express texts of the Milakshara. 
The decisions of the Board and the observations in judgments 
prior to Sartaj Kuarts Case (6) were based upon the assumption 
that there was a co-parcenary interest in an impartible estate. 
[Reference was made to the cases cited for the appellant, also to 
Katama Natchiar v. Raja of SahivagungaX^^)] That basis is entirely 


(0 (1861) 9 Moo. I. 66. 

(2) (1867) 12 Moo. I. A. 1. 

(3) (1868) 12 Moo. I. A. 203. 

(4) (1869) 12 Moo. I. A. 495, 

(5) 0878) L, R.5 I. A. 149. 

(6) L. R. 15 I, A. 51. 

(7) (1875) 12 Bom. 11. C. 94, 96. No. 


(8) (1877) 1. L. R. 2 B. 346. 

(9) (1899) L. R. 26 I. A. 83. 

(10) (1900) L. R, 27 I. A. l5l. 

(11) (1905) L. R. 32 I. A. 26. 

(12) (1847) 4 Moo. I. A. 246. 

(13) (1888) I, L. R. 11 A. 194. 

(14) (1863) 9 Moo, I. A. 539, 588. 
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removed by Sartaj KuarPs Case (l) and later casesrsuchas Rao Ven- 
kata V. Court of Wards. (2) If the recognition ■ of the right was not 
based upon a supposed community of interest, ft was based upon a 
tacitly accepted custom. But no judicial recognition has: been given 
to an invariable right by custom save in the ease of a son or 
daughter of a holder : Deo v. Hingoo . Lall Deo. (3) 

The present appellant is a grandson of the late raja and alleged, no 
custom. A right to maintenance in every descendant of a holder 
would be inconsistent with the holder’s right -to alienate. 'J'he 
proposition in Mayne’s Hindu Law, 8th ed., par.-:4-54, to the effect 
that a son of the holder is entitled to maintenance: “ as that is the 
only mode in which he can benefit by the ^ ancestral estate ” is 
founded entirely upon the note to Himmatsing v. Gampatsing (4), 

and is erroneous. 


J. C. 

1918 

Rama Rao 

V, 

Raja OF 
Pn'TAPUR. 


Up/okn, K.C,., replied. . 

May 2. The judgment of their Lordships was dMivered by 

Lord Dunedin. The plaintiff is the son of kn‘ '‘adopted son of 
the late Raja of Pittapur, and he sues the defendant, the present 
Raja of Pittapur, for maintenance. At the time that the suit was 
instituted the father of the plaintiff was alive, but' pending the suit 
he died. The raj of Pittapur is an impartible zhmindari, and was 
devised by will to the defendant, who was described' in the will as 
the aurasa son of the late raja born of one of his wives, three years 
after the adoption of the plaintiff’s father. The plaintiff’s father 
contested the right of the defendant to the raj, and alleged that 
he was not the legitimate son of the late raja.‘ In that suit the 
Subordinate Judge decided that the defendant' was not legitimate 
and that the raj was inalienable. The judgment , was reversed 
and the case decided in favour of the defendant by the Court of 
Appeal and by this Board, who, without deciding as. to the legiti- 
macy of the defendant, held that, in. accordance with what had 
been laid down by this Board in the case of Sartaj Kiiari v. Deoraj 
Kuari (l), the zamindari of Pittapur being impartible there was 
no right in the plaintiff to quarrel with the alienation made by the 
-will of the late raja. . . 

(1) L. R. 15 I. A. 5l. (3) I. L. R. 5 C. 259. 

(2) L. R. 26 1. A. 83. (4) 12 Bora. H. C. 96. n. 
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The defendant in the present case resists the claim on the ground 
1918 that no legal basis for the claim is alleged. The plaintiff did not 
KamXkao attempt to prove that there was any custom affecting this par- 

ticular zamindari which enjoined the making of grants of maim 
PiTTAPUR. tenance to any persons, nor did he put his case on any claim resting 

on relationship, a relationship which, following his father's allega< 
tion, he did not allow existed, but he rested his case on what he 
alleged was the general law, namely, that by birth he had a right 
to maintenance out of the property constituting the raj, which 
right followed the property into the hands of a third party. The 
learned judge of the subordinate Court gave judgment in favour 
of the plaintiff for maintenance and arrears. This judgment was 
reversed by the Court of Appeal, who dismissed the case. The 
ground on which the learned Subordinate Judge proceeded was- 
shortly this ; He considered that the zamindari was joint family 
property, only with the peculiar quality that it was impartible^ 
Being joint family property, the right which accrues to every junior 
member (and a grandson is such a junior member) in the case of 
the ordinary joint family under the Mitakshara law exists also in 
this case. The learned judges of the Court of Appeal held that 
after the decisions in A'/ir/a; Kuari v. Deorai Kuari (1) and Rao 
Venkata v. Court of Wards (2). it w'as impossible to base the 
plaintiff’s right to maintenance on any right of co-parcenary 
accruing by birth, and that the case as put was based on no other 
ground. 

It is beyond, doubt that the decisions in the Madras Courts 
prior to the case of Sarfaj Kuari v. Deoraj Kuari (l) embodied the 
theory that there was joint property in an impartible zamindari, 
which only fell short of co-parcenary because, by custom, partition 
was inadmissible. It is needless to cite or examine the authorities,, 
as their Lordships do not apprehend that there is any doubt as to 
this statement being correct. It will be sufficient to quote a frag- 
ment of the decision of the Court of Appeal in that case itself : 
" It must be conceded that the complete rights of ordinary co- 
parcenaryship in the other members of the family to the extent of 
joint enjoyment and the capacity to demand partition are merged 
in — or perhaps, to use a more correct term, subordinated to — 


(1) L. R. 15 I. A. 51. 


(2) L. R. 261. A. 83. 
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the title of the individual member to the incumbency of the estate, ■ 

but the contingency of survivorship remains along with the right 1918 

to maintenance in a sufficiently substantial form to preserve for raiwaRao 
them a kind of dormant co-ownership.” _ 

<1 • « KAJA OF 

But the decision of the Board which binds their Lordships made Pm apur. 
that view no longer tenable. It settled that in an impartible 
zamindari there is no co-parcenary, and consequently no person 
existed who as co-parcener could object to alienation of the whole 
subject by the de facto and de jure holder. That judgment was 
followed and applied to this very raj in the Pittapur Case, (l) 

The import of these decisions was, in their Lordships’ view, correctly 
stated by Sir L. Jenkins in the case of Bachoo v. Mankorebai (2) : 

“ It has now been definitely decided that in impartible properties 
there is no co-parcenary.” 

It was admitted on both sides of the Bar that in an ordinary 
joint familj’^ ruled by the Mitakshara law the junior members, down 
to three generations from the head of the family, have a co-parcenary 
interest accruing by birth in the ancestral property ; that this 
co-parcenary interest carries with it the inchoate right to raise 
an action of partition, and that until partition is de facto accom- 
plished these same persons have a right to maintenance. It seems 
clear that this right is an inherent quality of the right of co-parcenary 
— that is, of common property. The individual enjoyment of the 
common property being ousted by the management of the head 
of the family, they have a right till they exercise their right to 
divide, to be maintained out of the property which is common to 
them, who are excluded from the management, and to the head of 
the family who is invested with the management. As it is expressed 
by the late Mr. Mayne in his work, “ Those who would be entitled 
to share in the bulk of the property are entitled to have all their 
necessary expenses paid out of its income.” It follows that the 
right to maintenance, so far as founded on or inseparable from 
the right of co-parcenary, begins where co-parcenary begins and 
ceases where co-parcenary ceases. 

There are, however, certain persons w'ho, as is explained by 
express texts of the Mitakshara, while not entitled to succeed as 
co-owners, are given rights of maintenance. There is the category 

(1) L. R. 26 I. A. 83. (2) (1903) I. L. R. 29 B. 58. 
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of persons who by reason of personal disqualification are not 
allowed to inherit. Such are the idiot, the blind from birth, the 
madman. &c. Such persons are debarred from the rights of co- 
parcenary, but are given maintenance in lieu, I hat this is owing 
not to a denial of their birth status, but to a personal disqualification 
preventing enjoyment, is clear by the fact that the children of such 
persons, being within the allowed degrees and not themselves 
stigmatized with the personal defect, get by their birth the full 
status of co-parcenary. 


'J'here must also be added another class, equally the subject of 
special texts. The right of this class to maintenance lies in personal 
relationship, but is limited to the widow, the parent, and the infant 
child. It does not include the grandson. It is obvious that so far 
as certain individuals are concerned this category overlaps the 
first. But it is an obligation which is independent of the fact of 
there being ancestral or joint family property. It is an obligation 
attaching to the individual. These categories exhaust the classes 
of persons who have such a right to maintenance under the Mitak- 
shara law. 


'I'heir Lordships will now revert to the position of an impartible 
zamindari as it has been fixed by the decisions before referred to. 
An impartible zamindari is the creature of custom, and it is of its 
essence that no co-parcenary exists. This being so, the basis of the 
claim is gone, inasmuch as it is founded on the consideration that 
the plaintiff is a person who. if the zamindari were not impartible, 
would be entitled as of right to maintenance. There is no claim 
based on personal relationship. 

This proposition, it must be noted, does not negative the doctrine 
that there are members of the family entitled to maintenance 
in the case of an impartible zamindari. Just as the impartibility 
is the creature of custom, so custom may and does affirm a right 
to maintenance in certain members of the family. No attempt 
has been, as already staled, made by the plaintiff to prove any 
special custom in this zamindari. That by itself in the case of some 
claims would not be fatal. When a custom or usage, whether in 
regard to a tenure or a contract or a family right, is repeatedly 
brought to the notice of the Courts of a country, the Courts may 
hold that custom or usage to be introduced into the law without 
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the necessity of proof in each individual case. It becomes in the 
end truly a matter of process and pleading. Analogy may be 
found in instances in the law merchant or in certain customs in 
■copyhold tenure. In the matter in hand their Lordships do not 
doubt that the right of sons to maintenance in an impartible 
zamindari has been so often recognized that it would not be neces- 
sary to prove the custom in each case. It is this which will explain 
the reference to rights of maintenance in cases decided subsequent 
to the decision in the case of Sartaj Kuari v. Deoraj Kuari.{\) 
For example, in the case of Yarlagadda Mallikarjuna v. Yarlagadda 
Durga (2) the judgment says : “ As to the zamindari estate, the 
Board held that it was impartible, and the consequence is that the 
plaintiffs as the younger brothers of the zamindar retain such right 
and interest in respect of maintenance as belong to the junior 
members of a raj or other impartible estate descendible to a single 
beir.” But their Lordships may agree here with what was said 
by the Court in the case of Nilmony Singh Deo v. Hmgoo Lall 
Singh Deo (3) : “ We can find no invariable or certain custom 
that any below the first generation from the last raja can claim 
maintenance as of right,” 

Apart from custom, what is left ? The matter is tersely put by 
Sankaran Nair J. in the Court of Appeal : “ The plaintiff does 
not advance any claim based on relationship. He refuses to admit 

any relationship As there was no community of interest the 

property is not burdened with his claim in the hands of a donee.” 

Their Lordships will humbly advise His Majesty to dismiss the 
appeal with costs. 

Solicitor for appellant : John Josselyn, 

Solicitor for respondent : Douglas Grant* 

(1) I. L. R. 15 I. A. 51. C2) L. R. 26 I. A. l57. 

(3) I. L. R. 5 C. 259. 
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April 26. PURUSHOTHAMA DEO (SINCE DECEASED) . . RESPONDENT, 

ON APPEAL FROM THE HIGH COURT AT MADRAS. 

Jlindu Law — Adoption — Power to tnalce secomd Ad&ption^Limii of 

Power — Widow of frtti adopted Son. 

All authority to adopt given by a Hindu governed by the Mitak- 
sliara to his widow cannot be exercised to make a second adoption 
when the son first adopted has died after attaining full legal capa- 
city to continue the line, either by the birth of a natural-born 
son or by the adoption to him of a son by his own widow. 

The above rule hold to apply where it was not proved that 
the nddow of the first adopted son liad no authority to adopt,, 
without deciding that that circumstance was essential to its 
application. 

Pamakriithna v. Shamarao (1902) I. L. R. 2C B. 526 (F.B.) 
approved. 

Appeal from a judgment and decree of the High Court (April 22, 
1912) affirming a decree of the District Judge of Ganjam (Novem- 
ber 1, 1910). 

The suit was instituted by the appellant against the respondent 

% 

claiming that he was entitled to succeed to an impartible zamindarr 
estate, of which the respondent was in possession. The respondent’s 
younger brother, Kunja Bihari, was made a defendant and. on the 
decease of the respondent, represented him upon the present appeal. 

The appellant by his plaint alleged that “ according to Hindu 
law and usage he. as the adopted son of the late Adikonda Deo,, 
and as the sole representative of the senior branch of the undivided 
co-parcenary, has become entitled from the date of kis adoption 
to ” the property in suit. The respondent by his written statement 
pleaded (l.) that the authority given by Adikonda Deo to his 
widow to adopt did not authorize her to make a second adoption ; 
(2.) that, if it did so, it was incapable of being exercised at the 
date of the appellant’s adoption, in that the widow of the first 
adopted son was alive, and that she, if duly authorized, alone 

* Present'. ViscouNT Haldane. Lord Dunedin, Lord SumneRt 
Sir John Edge, and Mr. Ameer Ali. 
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•could validly adopt to her deceased husband ; (3.) that the adoption 
of the appellant having been to a person other than the last male 
holder (Brojo), and the estate having upon the death of Brojo 
vested in a person other than the adoptive mother, the adoption 
was invalid. 

The facts appear from the judgment of their Lordships. 

The District Judge dismissed the suit. He held (l.) that under 
the terms of the authority to adopt there was not power to make 
a second adoption ; (2.) that, in any case, the authority had come 
to an end in that Brojo had left a widow surviving him ; and (3.) that 
the estate being impartible, the principles governing separate pro- 
perty were applicable rather than those governing an undivided 
co-parcenary, and that upon the former principles the adoption 
was invalid. 

The High Court affirmed the decree. The learned judges (Sir 
Arnold White C. J. and Seshagiri Aiyar J.) agreed in holding that 
under the authority there was power to make a second adoption, 
but that the power was not exercisable in that Brojo’s widow was 
alive when the second adoption was made. Upon the remaining 
question involved in the appeal the learned judges were not wholly 
agreed. The Chief Justice did not desire to dissent from the judg- 
ment of Seshagiri Aiyar J., but was not satisfied that the judgment 
of the District Judge was wrong. Seshagiri Aiyar J. was of opinion 
that the rule that an estate once vested can only be divested by an 
adoption when the adoption is to the last male holder was not 
applicable to co-parcenary property ; and that the rule consequently 
did not apply, since, in his view, every incident which attached to 
survivorship existed in the case of an impartible estate in Madras 
either under the Madras Impartible Estates Act (II. of 1904) or 
by judicial pronouncements. 

The appeal is reported at I. L. R. 39 M. 1105. 

1918, March 12. De Gruyther^ K.C,, and Dube, for the appellant. 
The terms of the authority and the circumstances indicate that 
the intention w^as that a second adoption should be made if neces- 
sary ; the first adoption therefore did not exhaust the power : 
Katmipalli v. Piccha Venkata (l); Bhagwat Pershad v. Murari 

(1) (1906) L, R. 33 I. A. 145. 
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LaU, (l) The existence of Brojo’s widow at the date of the adoption 
did not exclude the valid exercise of the power. Brojo himself 
was not adopted til! after the death of Adikonda; nevertheless 
the Board in Ragiinadha v. Brozo Kishofo (2) held that he was 
entitled to succeed. 'I'here is no text to support the limit to the 
exercise of a power to adopt laid down in Ram fkrishna v. 
Shamarao. (3) In any case, that rule does not apply to this case, 
because it .vas not proved that Brojo’s widow had power to adopt, 
and because the widow herself took no estate, the family being 
joint. Nor does the rule that an estate once vested can only be 
divested by an adoption to the last holder apply, since the appellant 
took by survivorship. 'I'he decision of the Board in Raguftaiha 
v. Brozo Kishoro (2) shows that this family is to be treated as 
joint, subject only to a custom of devolution to a single heir. That 
decision is not affected by the judgment in ^artaj Kuari v. 
Dcoraj Kuari. (4) Further, the plaint alleged that Adikonda took 
by survivorship, and that fact was not put in issue. The respondent 
is therefore precluded by Order VIIL. r. 5, from denying that the 
family was joint and that succession in it was by survivorship. Under 
a valid authority to adopt a new co-parcener can be added at any 
time : Bachoo II urkisoudas v. Matikorebai. (5) The decision of 
the Board in Bhoobhuu Moyce v. Kishorc Acharj (o) does not 
apply, because there the family was separate, and the property 
had vested by inheritance. 

Sir Erie Richards^ A'.C'.. and Parik/i, for the respondent, were not 
called upon. 

April 26. The judgment of their Lordships was delivered by 

Viscount Hai dane. This is an appeal from a decree of the 
High Court of Judicature at Madras which affirmed a decree of the 
District Judge of Ganjam. The main question to be decided relates 
to the validity of the appellant’s adoption. 

'The suit is concerned with an impartible zamindari in the district 
of Ganjam called Chinnakimidi or Pratapgiri. In 1868 the holder 
of the zamindari was Adikonda Deo, who was a member of a joint 


(1) (1910) 15 Cal. W. N. 524. 

(2) (1871) L. K. 3 I. A. 154. 

(3) I. L. R. 26 K 526. 


(4) (1887) L, R. 15 I. A. 51. 

(5) (1907^1.. K. 34 1. A, 107. 

(6) (1865) 10 Moo. I. A. 279. 
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Hindu family subject to the Mitakshara law. The following pedigree J- C, 
shows the relationship of the parties to the suit to each other : — 19 l 8 


Chandramani Deo. 


Adikonda Deo 

(died, 1868 ; married Kundana 
Devi (alive) ). 


Raghunadha Deo 
(dead). 


Madana 

Mohana 


Lokhana Deo 
(dead). 


V. 

PURUSHOTH- 

AMA. 


Brojo Deo, 
first adopted son 
(died September 3, 
1906 : married 
Ratnamala (alive) ). 


Plaintiff (appellant), Vaislinava Deo Brajaraja Deo. 

whose adoption is (died September 

in question. IS, 1906). 

) 


Purushothama Kunja Bihari 

(defendant: (defendant: 

respondent (deceased) ). respondent). 


Before his death in 1868 Adikonda Deo, the then zamindar, 
gave to his widow, who was at that time enceinte, a written autho- 
rity to adopt in the following terms: “As I know that my end, 
consequent upon the expiration of the terms fixed by fate is 
approaching, 1 do hereby declare that in case you, who are at present 
pregnant, be delivered of a male issue, the said child alone shall 
inherit my taluk as well as all my property, both movable and 
immovable. Becoming the owner of movable and immovable pro- 
perties, till he arrives at the proper age you will look after him ; 
or if a daughter be the result of your present pregnancy, you, 
adopting a son, who may be in your opinion worthy of the throne, 
and making him owner of the taluk, &c., shall, pending the attain- 
ment of the said boy^s majority, take care of him. This agreement 
is executed with my free will,” 

On the death of Adikonda, his brother, Raghunadha Deo, took 
possession of the zamindari. The widow gave birth to a daughter, 
and, acting on the authority, adopted to her husband, a boy, Brojo 
Deo, in 1870. The adopted son instituted a suit to recover the zamin- 
dari from Raghunadha Deo, and this suit was decided in his favour 
by this Board in 18/6. Having recovered possession of the zamindari, 
Brojo held it until his death in 1906. He left a widow, Ratnamala, 
but no son. Possession of the zamindari was then taken by Vaish- 
nava Deo, who died later in the same year, and was succeeded in 
the possession by the deceased respondent, Purushothama Deo. 
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In 1907 the widow of Adikonda Deo purported to make a second 
adoption to her husband, under the terms of the authority already 
set out, by adopting the present appellant. The latter, as plaintiff, 
subsequently instituted the present suit to recover the zamindari. 

Several issues were framed, but that on which the result of the 
appeal must in any view turn is whether the adoption was legal. 
For if this question be answered in the negative other issues which 


were raised before the Courts below do not arise, and the root is cut 
from the appellant’s case. 


It is not in dispute that the zamindari was impartible and 
descended by the rule of primogeniture to a single heir. When 
Brojo was adopted, he succeeded as though he had been the actual 
son of Adikonda, and. as this Board decided in 1876 with reference 
to this very succession in a case reported in L. R. 3 I. A. 15-*, he 
became entitled to oust Raghunadha, whose right to enter was 
only temporary, operating merely to prevent the ownership from 
being in abeyance pending any such succession to his elder brother 
as the adoption brought about. But when Brojo succeeded he 
became himself the full owner, from whom heirship must be traced 
instead of as earlier from Adikonda. The widow of the latter was 
therefore in a different position when she endeavoured to effect 
the second adoption from that which she occupied on the former 
occasion. She could on that occasion, by e.vercising the power 
conferred on her, establish a direct succession to the estate of her 
husband. Adikonda. which related back to his death. On the 
second occasion the ownership which had become vested in Brojo 
had intervened, and it was only to his estate that he could possibly 
establish a succession. The learned judges in the Courts below 
have all agreed in holding that any authority she could originally 
be taken to have received to make a second adoption had become 
inoperative by reason of the changed circumstances, and their 
Lordships are of opinion that the conclusion so come to was right. 

The Hindu law no doubt recognizes the validity of an authority 
given to a Hindu widow by her deceased husband to make a second, 
or even a third or fourth, adoption on failure of the previous adop- 
tion to attain the object for which the power is given, namely, the 
perpetuation of the deceased’s line to discharge the obligations that 
rest on a pious Hindu. When the authority to make successive 
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adoptions is alleged, two questions arise : (l.) whether it was in fact 
^iven ; and C2.) if so given, did it still exist in the widow w’hen the 
subsequent adoption is made. 

In the present case their Lordships do not consider it necessary 

^ ^ 

to decide whether the document before them can be construed as puRUSHOTy- 
by its terms enabling a second adoption to be made. For the vital 
question here is whether after the adoption of Brojo Deo the 

power still survived in the widow of Adikonda Deo. 

* 

When and under what circumstances the authority ceases to be 
exercisable has been considered in a number of cases both by this 
Board and the Courts in India. The High Court at Bombay took the 
view that the power must be looked on as extinguished under analo- 
gous circumstances in the case of Ramkrishna v. Shamarao (l), 
where Chandravarkar J., delivering the judgment of the Full Bench, 
examines the authorities closely. He interprets earlier decisions of 
the Judicial Committee as having established conclusively that, 
quite apart from any question of construction, there is a limit im- 
posed by law to the period within which a widow can exercise a 
power of adoption conferred on her, and that when that limit is 
reached the power is at an end. That limit may arise from circum- 
stances such as those already referred to. The authorities on 
which he founds are the judgment of this Board as delivered by 
Lord Kingsdown in Bhoobhun Moyee v Ram Kishore (2), and the 
subsequent judgments in Pudma Coomari v. Court of Wards (3) 
and Thayammal v. Venkatarama, (4) 

Their Lordships are in agreement with the principle laid down in 
the judgment of the Full Court of Bombay as delivered by the 
learned judge, and they are of opinion that, on the facts of the 
present case, the principle must be taken as applying so as to have 
brought the authority to adopt conferred on Adikonda’s widow 
-to an end when Brojo, the son she originally adopted, died after 
attaining full legal capacity to continue the line either by the 
birth of a natural-born son or by the adoption to him of a son by his 
own widow. That widow was not a party to the suit, and, whether 
or not she had power to adopt to Brojo, it has not been established 

against her that she had no such power. Their Lordships think 

(1) I. L. R. 26 B. 526. (3) (l88l) L. R. 8 I. A. 229. 

(2) 10 Moo. I. A. 279. (4) (1887) L. R. 14 I. A. 67. 
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J.C. it right to draw attention to this circumstance, but they do not 

1918 desire to be understood as saying that even in its absence the 

succession of Projo and his dying after attaining full legal 
Madana . 

Mohana capacity to continue the line would not in themselves have been 
PURUSHOTH- sufficient to bring the limiting principle into operation, and so to 
ama. have so determined the authority of Adikonda’s widow, who was 
not the widow of the last owner and could not adopt a son to him. 
This conclusion is. in their opinion, in no way in conflict with the 
previous decision of this Board as to the succession to this zamindari. 
There the title of Adikonda’s widow to displace Raghunadha's 
succession was recognized. But Raghunadha's succession was 
of a character only provisional, and subject to defeasance by the 
emergence of a male heir to Adikonda. 

'1 heir Lordships will humbly advise His Majesty that this appeal 
should be dismissed with costs. 

Solicitor for appellant : Douglas Grant. 

Solicitors for respondent : Chapman-Walker Shephard. 
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MAHARAJA RANJIT SINGH APPELLANT; 

AND 

MAHARAJ BAHADUR SINGH RESPONDENT. 

ON APPEAL FROM THE HIGH COURT IN BENGAL. 


Ijimitation — Chaukidari Cluikaran Lands — Transfer to Zamindar — iSuit 
by Patnidar — Villayc-Ciiavkidari Act {VI. of 1870, Bengal ) — indioft 
Limitation Act {XV. of 1877), Sched. //., arts. 113, 144. 

The respondent was patnidar or darpatnidar of villages under 
patnis granted by the appellant. Clmukidari ehakarau landa 
situated within the villages having been transferred by Government 
to the appellant, the respondent sued for dcelarations that the lands 
formed part of the several patnis, for settlements of tho lauds, and 
possession: — 

Held, that the suits were not suits for specific porformanco of con- 
tracts within art. 113 of Sclied. II. of the Indian Limitation Act,. 


* Present : Lord Buckmaster, Sir John Edge, Mr. Ameer All 
and Sir Walter Puillimore, Bart. 
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1877, but suits for possession of immovable property mthiu art. 144; 
and that the period of limitation accordingly was not three but 
twelve years. 

APPKAL from a judgment and seven decrees of the High Court 
(March ), 1913) reversing seven decrees of the District Judge of 
Birlihum. 

I he respondent was patnidar or darpatnidar of villages included 
in seven patni grants from the appellant as zamindar. The Govern- 
ment having resumed possession under Bengal Act VI. of IS TO of 
chaukidari chakaran lands within the villages, at various dates 
between December 12, 1896, and March 8, 1899, transferred them 
under that Act to the appellant. The respondent’s right to posses- 
sion of the lands being denied, he instituted in September, 1904, 
seven suits against the appellant in the Munsif’s Court. 

By his plaint in each suit the respondent claimed a declaration that 
the chaukidari chakaran lands formed parcel of the patni mahal 
in question and that he was entitled to a settlement, and he 
further claimed khas possession. The appellant pleaded, inter alia, 
that the suits were barred by limitation. His contention was that 
they were not suits for possession of immovable property within 
an. M4of Sched. II. of the Indian Limitation Act, 1877, but were 
suils for the specific performance of contracts within art. 113, and 
that they were barred under art. 113 since they were not instituted 
within three years from the dates fixed for performance or from 
the date when the plaintiff had notice that performance was 
refused. 


J. C. 
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Singh. 


'I'he District Judge, on appeals from the Munsif’s Court, accepted 
the above contention and dismissed the suils. 

Upun consolidated appeals to the High Court Rampini and 
Sharfuddin JJ. agreed that art. 113 applied, but remanded the suits 
for determination of an issue whether the suits were instituted 
within three years of the respondent attaining his majority. On 
appeal from the Munsif on remand, the District Judge decided that 
issue in favour of the appellant in each suit and again dismissed the 
suits. 

Upon a further appeal to the High Court Chitty and Teunon JJ. 
disagreed with the view previously taken by the Court. They 
held that art. 113 did not apply and that the suits were governed by 

N 2 
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art. 1+4, by which the period of limitation was tv^elve years from the 
date when possession became adverse. There beine on the findings 
and contentions no other question of law involved, they made 

decrees as praj'ed. 

19IS. April 16. Dc Gruyther A'.C and O'Gorman (for Eddis^ 
serving with His Majesty’s Forces) for the appellant. The suits 
were for specific performance of contracts and were barred by 
art. 113. The right of the respondent arose solely out of covenants 
to be implied in the patnis. and by virtue of s. 51 of Bengal Act VI. 
of 1S70, which provides that the transfer shall be subject to rights 
of contract : Eanjit Singh v. Kali Dasi Debt, (l) Ihe Board in that 
appeal affirmed the decree of the High Court for possession subject 
to a fair and reasonable assessment. Until the assessment was made 
there was no right to possession ; the suits cannot therefore be 
reo^arded as suits for possession to which art. 1++ applies, [Refer- 
cncc was also itiadc to Mtiyi Alozufuddf v. yittktiud Liil 

Mundal. (2)] 


Upjohn K.C. and Sir William Garth for the respondent. 
Art. 1 13 applies only to a suit to enforce specific performance of a 
purely personal obligation. Under the patnis the respondent had a 
real interest in the chaukidari chakaran lands, not merely a right 
founded on a personal obligation. The word contract in s. 51 
of Bengal Act Vf. of 1870 is used in a wide sense, and includes a 
right in realty. In Ranjit Singh v. Kali Dasi Debi (3) the section is 
referred to as preserving the rights of third parties in the lands, and 
the decision was upon that basis. The suits were for possession 
within art. 144, and the period of limitation was therefore twelve 


years. 

Dc Gruyther K. C. replied. 


May 30. The judgment of their Lordships was delivered by 

LORD BUCKMASTER. This is an appeal against seven decrees of 
the High Court of Calcutta dated March 5,1913. These decrees 
were made in seven suits instituted by the respondent on Septem 
ber 10 and 20, 1904, against the appellant and others claiming to 

(1) (1917) L. R. 44 I. A. Il7. (2) (1900) 4 Cal. W. N. 114. 

(3) L. R.44 I. A. 117, 125. 
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recover possession and settlement of certain chaukidari chakaran 
lands in villages of which the appellant is the zamindar. It is 
unnecessary to deal with the history and vicissitudes of the litiga- 
tion, as the only question that now' arises for determination is 
w'hether the suits were barred by the Indian Limitation Act, 1877. 
That statute, as is well knowm, fixed different periods of limitation 
within which suits of different characters should be brought. The 
appellant contends that art. 113 of Sched. II. of that statute regu- 
lates the rights cf the parties in the present case, while the respon- 
dent asserts that the period is fixed by art. 1 44 of the same schedule. 
By the terms of the schedule, art. 1 13 is stated to apply to a suit for 
specific performance of a contract, the period of limitation is fixed 
at three years, and the lime from which the period begins to run is 
stated to be the date fixed for the performance or, if no such date 
is fixed, the date when the plaintiff has notice that performance is 
refused. Art. 144, on the other hand, relates to a suit for possession 
of immovable property or any interest therein not thereby otherwise 
specially provided for ; the period is twelve years, and the time from 
w'hich the period begins to run is w'hen the possession of the defen- 
dant becomes adverse to the plaintiff. If art. 113 applies the 
appellant is entitled to succeed. But it is admitted that he must fail 
if art. 144 prescribes the true period. 

'1 he circumstances out of which the action arose can be briefly 
stated. The respondent is the patnidar of half and darpatnidar 
of the other half of the village of Gopalpur, and is patnidar of six 
other villages, all of the said villages being within the zamindari 
of the appellant. Some of the lands in these villages included in 
the patnis and the darpatnis were originally held has chaukidari 
chakaran lands, but in June, 1898, these lands w'ere all resumed by 
the Collector under the Bengal Act VI. of 1870. and then transferred 
to the appellant. It is unnecessary to state the history of these 
lands, the circumstances attaching to their tenure, and the respec- 
tive rights of the parties when they were resumed by the Collector, 
for all these matters have been fully dealt with in a judgment of 
this Board in the case of Sing/i v. Kali Dasi Debi. (l) It was 

there decided that upon such resumption and transfer to the 
zamindar, as is provided by the Bengal Act VI. of 1870. the patnidar 
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Lord Parker, in delivering the judgment of the Board, while com- 
menting upon the fact that these words were not happily chosen, 
expressed the opinion that their obvious intention was to preserve 
the rights of third parties. He said ; “ They contemplate a case 
in which the village in which the resumed lands are situate has been 
made the subject of a contract by the zamindar or those through 
whom he claims, and that under this contract some third party may 
have an interest in the lands resumed. They are wide enough to 
include, and in their Lordships’ opinion do include, the rights of a 
patnidar under a palni grant by virtue of which the patnidar is 
lessee of the zamindar’s interest in the lands resumed, and also the 
rights of a darpatnidar under a darpatni grant.” 

There is. therefore, no longer any question as to the right of the 
respondent to the lands, but the appelhnt’s contention is that as the 
rights of the patnidar are reserved under the words referred to they 
must be assumed to be contractual rights, that consequently a suit 
to enforce those rights must be a suit for specific performance, and 
that the date from which the statute begins to run must be the date 
of the grants to the zamindar. I'heir Lordships are unable to accede 
to that contention. It does not follow that because the rights 
originally arose by virtue of a grant declared to be a contract within 
the meaning of s, 51 they are therefore rights, contractual in the 
sense that the contract by its terms creates and regulates the 
personal obligations and duties of the grantor in the circumstances 
that have arisen. At the time when the patni grants were made the 
resumption of the chaukidari chakaran lands was not even contem- 
plated, and the grant necessarily contains no reference whatever 
to the circumstances that would arise and the relationships that 
would exist in the event of the Government resuming possession. 
Upon resumption of such possession the rights of the patnidar were 


or the darpatnidar is entitled under s. 51 to possession of the chauki- 
dari chakaran lands. That right depended uoon the interpretation 
given by the Board to s. 51 of Act VI. of 1870. This section operates 
to transfer the land to the zamindar. “ subject to all contracts 
theretofore made in respect of, under, or by virtue of which any 
person other than the zamindar may have any right to any land, or 
portion of his estate or tenure in the place in which such land may 
be situate.” 
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those conferred on him by the estate and interest created by the 
patni leases, and it was these rights that were kept alive by s. 51 
of Act VI. of 1870 of the Bengal Council. It is only necessary to 
examine the words which prescribe the date from which the period 
begins to run in art, 1 13 of Sched. II. of the Limitation Act to show 
the difficulties in the way of any contrary contention. This date, 
as has already been pointed out, is either the date fixed for perform- 
ance or the date when the plaintiff has notice that performance has 
been refused, but no date whatever has been fixed for performance 
in such a case as the present, either by the original grant or by the 
terms of the statute, nor has there been any refusal to perform a 
contract, for there was no unexecuted contract which had to be 
performed. A suit for specific performance is essentially a suit for 
enforcing a stipulated obligation relating to property. The word 
“ contract ” itself primarily means a transaction which creates 
personal obligations, but it may, though less exactly, refer to trans- 
actions which create real rights. It is in this latter sense that the 
word was used in s. 51, and the rights thereby reserved to the 
patnidars, comprehensively included in the word “ contracts,” are 
real rights, the enforcement of which is secured not by a suit for 
specific performance, but by a suit for possession, and it is this 
which, in their Lordships’ opinion, is the character of the suits in 

the present case. 

From this it follows the period of limitation is that fixed by 
-art. 144 ; consequently the judgment appealed from is in their 
Lordships’ opinion correct, and they will humbly advise His Majesty 
^hat this appeal should be dismissed with costs. 

Solicitors for appellant : Downer 6- Johison, 

Solicitor for respondent : G. C Farr, 
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CHAUDHRI RISAL SINGH AND ANOTHER . APPELLANTS ; 

I9l8 and 

BALWANT SINGH AND OTHERS .... RESPONDENTS. 

ON APPEAL FROM THE HIGH COURT AT ALLAHABAD. 

Jlindn Law — Esfafa — T{cvcrs\oi\cr — Decree hy Esiopjyel against 
Widoiv — Trial on 3fcrits in Privy Council — Beversioner hovnd-^- 
Pcs judicata. 

When tlie estntc of a deceased Hindu lias vested, in a female heir 
for her life, a decree fairly and properly obtained against her, after 
a trial upon the merits, is binding upon the reversionary heirs, 
although the female heir was personally estopped from denying^ 
the material facts. 

A Hindu female, in whom an estate vested upon the death of 
her husband and infant son, instituted a suit for a declaration that 
an adoption made by her to her deceased husband was invalid- 
Both Courts iii India held that she was estopped by her conduct 
from denying the validity of the adoption, and the suit was dis- 
missed on that ground. Upon appeal to the Privy Council the 
decree was aftirmod upon the ground of estoppel, and the Board 
further held upon the facts that the adoption was valid. Upon 
the death of the widow the first appellant sued as reversionary 
heir, alleging that the adoption was invalid. It appearing that 
upon the previous appeal to the Board there had been a fair trial 

of the right upon the merits: — 

* 

Held, that the reversionary heir was bound by the decision as 
res judicata. 

Appeal from a judgment and decree of the High Court (April 29,. 
1915) affirming a decree of the Subordinate Judge of Saharanpur. 

The suit was instituted by the appellants against the respondents 
for possession of immovable property known as the Landhaura 
Estate. By the plaint the first appellant claimed that he was 
entitled to succeed to the property as reversionary heir of Raja 
Jagat Prakash Singh ; it was alleged that Rani Dharam Kunwar, 
the mother of the said deceased Raja, had no authority from her 
husband to adopt the first respondent ; and that the adoption was 
invalid by Hindu law. The respondents pleaded that the Rani had 
authority to make the adoption, and that the adoption was valid ; 

* Present: Lord Sumner, Sir John Edge, Mr. Ameer An, and! 
Sir Wai.ter Phillimore, Bart. 
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further, that the question of the validity of the adoption was res 
judicata, in that it had been decided by the Privy Council in favour 
of Balwant Singh in a suit brought by the Rani at a time when she 
represented the estate. 


J. C. 

1918 

Chaudhri 
Risal Singh 


The decision of the Privy Council referred to is reported at L. R. 


Balwant 

Singh. 


39 1. A. 142. 


The facts appear from the judgment of their Lordships. 

The Subordinate Judge framed several issues, of which two 
only are material to this report, namelj’ : (l.) Are the plaintiffs 
bound by the decision of their Lordships of the Privy Council? 
(7.) Was the defendant No. 1 (Balwant Singh) validly adopted to 
Raja Raghubir with his permission ? 

In the previous suit, in addition to issues directed to the question 
of estoppel against the Rani, the following issue was settled : 
(3.) Had or had not the plaintiff (the Rani) any authority from her 
husband to adopt the defendant (Balwant Singh) ? Both Courts 
in India decided in that suit upon the estoppel without recording 
any finding upon that issue. The facts as to the proceedings upon 
the appeal to the Privy Council appear from the report at L. R. 
39 I. A. 142 and the present judgment of their Lordships. 

The- Subordinate Judge held in the present suit that the appellants 
were bound by the previous decision of the Privy Council ; he 
accordingly considered that it was unnecessary to deal with issue 
No. 7, and dismissed the suit. 

Upon appeal to the High Court, the learned judges. Sir Henry 
Richards C.J. and Sir P. C. Banerji J.. differed. The Chief Justice 
was of opinion that the matter was not res judicata against the appel- 
lants because the trial judge in the former suit had excluded certain 
verbal evidence upon the issue as to authority, though he had recorded 
the documentary evidence thereon. Banerji J. agreed with the 
Subordinate Judge that, the Judicial Committee having considered 
the evidence upon the record as sufficient to enable them to decide the 
question of fact, the decision was binding. The matter was referred 
under s. 98 of the Civil Procedure Code. 1908, to a third judge, 
Chamier J.. who. upon a consideration of the former proceedings 
before the Board and their Lordships’ judgment, agreed with the 

view of Bannerji J. 

The appeal was accordingly dismissed. 
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L 1918. May 3, 6, 7, 9. Duniie K.C, and W. Z, Richards for the 

1918 appellants. In the former suit the Rani was estopped by her acts 

CHUjn^HRi that she had authority to adopt Balwant Singh; she 

RiSAL Singh consequently could not represent the estate upon that issue within 

Z-* 

Balwant principle laid down in Katama Natchiar v. Raja of ShivagungafX) 

I'hat principle has never been applied where the female holder was 
estopped by facts personal to herself ; it applies only where there 
has been a “ fair trial of the right. That has not been the case here. 
Both Courts in India decided the former suit purely upon the ground 
of estoppel, and the trial judge excluded evidence as to the autho- 
rity to adopt. Having regard to the exclusion of evidence, it is 
to be inferred that the Board did not intend to give a judicial 
decision binding upon the reversioners. The appellants not having 
been parties to the previous suit, s.ll of the Code of Civil Procedure, 
1908, does not apply, the sole question being whether the appellants 
are bound under the rule laid down in the case above referred to. 
So far as English decisions apply, they support the view that there 
was no res judicata : Con:ha v. Concha (2) ; Langmead v. Maple (3) 
Robinson v. Dulcep SinghS^A^ 


De Gruyther K.C and Partkh for the respondents. The widow 
represented the estate, and the appellants are bound by the previous 
decision of the Board upon the principle laid down in Katama 
Natchiar v. Raja of Shivagunga (l). which was followed and applied 
in Jugol Kishore v. Jotindra Mohun Tagore (5), Partab Narain 
V, Trilokinath {6)^ znd Harrinaih Chatter ji v. Muthoor Mohun, ij) 
There was within the rule there laid down a " fair trial of the right. ** 
It does not appear from the record that any evidence actually 
tendered was rejected. It was for the Board to determine 
whether the material evidence was before it. Further, s. 11 of 
the Code of Civil Procedure applies, since the effect of the above 
decisions is that the reversioners are to be regarded as being parties 
to the suit although they do not claim through the widow : Chiruvolu 
Punnamma v. Chiruvolu Perrazu (S) ; Venkatanarayana v. Sub- 

(1) (1863)9 Moo. I. A. 539,604. (4) (1878) 11 Ch. D. 798, 8l3. 

(2) (1886) 11 App. Cas 541, (5) (1884) L. R. 11 I. A. 66. 

(6) (1884) L. R. 11 I. A. 197. 

(3) (1865) 18 C. B. (N. S.) 255. (7) (1893) L. R. 20 I. A. 183. 

271. (g) (1906) ^ ^ 29 M. 390. 
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hammaL{X) Under s. 11 the question is whether the same issue 
was finally decided in a former suit, not whether the cause of action . I9l8 
is the same ; Tirbhuban v. Rameshar, (2) Here in the former chaudhri 
suit an issue was settled as to whether the Rani had authority to Risal Singh 
adopt Balwant Singh. That issue was finally decided by the Board ; 
it is not material that it was not decided by the Courts in India. 

[Reference was also made to Jagatjii Singh v. Sarabjit Singh (3), 

Ashgar AH Khan v. Ganesh Dass (4), and, as to successive adoption, 
to Kannepalli v. Pucha VenkataX.5)] 


V. 

Balwant 

Singh. 


Dunne Sect. 11 does not apply. The whole basis 

■of the rule as to reversioners being bound rests upon the considera- 
tion that the widow represented the estate. In this case, having 
regard to the estoppel, the Rani could not represent the estate. 
In her plaint in the former suit she asked merely that the adoption 
be declared not binding upon her. Further, it appears that evidence 
was excluded, as the record in the former suit shows that that was 
made a ground of appeal and a ground for the application for leave 
to apply to the Privy Council. 


June 3. The judgment of their Lordships was delivered by 

Sir John Edge. This is an appeal from a decree, dated April 29, 
1915, of the High Court at Allahabad, Avhich affirmed a decree of 
the Additional Subordinate Judge of Saharanpur b» which the suit 
of the plaintiffs had been dismissed. The suit was dismissed on the 
ground that a decision of the Board on April 23, 1912, in an appeal 
to His Majesty in Council in a previous suit, in which Balwant 
Singh, the principal defendant in this suit, was the defendant, and 
the late Rani Dharam Kunwar was the plaintiff, operated as a bar 
to the maintenance of this suit, which is brought by plaintiffs who 
were not parties to the previous suit, and do not represent either 
party to the previous suit. That decision is reported at L. R. 

39 I. A. 142. 

In this suit the plaintiffs are Chaudhri Risal Singh and Fateh 
Chand. The plaintiff Chaudhri Risal Singh claims possession of 

(1) (1915) I. L. R. 42 I. A. 125, (3) (1891) L. R. 18 I. A. 165, 

(2) (1906) L. R. 3 ^ I. A. l56. I76. 

(4) (1917) L. R. 44 I. A. 213. 

(5) (1906) L. R. 331. A. 14S. 
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CHAUDHRI 
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V. 

Balwant 

Singh. 


part of the Landhaura Raj. which is a large estate of great value ; 
■his claim is based on an allegation that he is the heir of Raja Jagat 
Prakash Singh, whom he alleges to have been the last male owner 
of the estate. The other plaintiff, Fateh Chand, alleges that before 
suit Chaudhri Risal Singh conveyed to him the other part of the 
estate, and he claims possession of that other part as the grantee 
of Chaudhri Risal Singh. The plaintiffs also claim mesne profits. 


The principal defendant is Balwant Singh, through whom the 
other defendants claim title. Balwant Singh’s case is that the 
estate vested in him as the adopted son of the late Raja Raghubir 
Singh, to whom he alleges that he was validly adopted by the late 
Rani Dharam Kunwar, the widow of Raja Raghubir Singh, who 
admittedly died possessed of the estate. The factum of the adoption 
was denied by the plaintiffs, but it is no longer disputed, and cannot 
now be disputed ; the plaintiffs, however, allege that Rani Dharam 
Kunwar had no authority to adopt a son to her husband, and further 
that, if she had, the authority was a limited authority, and w'as 
exhausted by previous adoptions made by her before she went 
through the form of adopting Balwant Singh. The decision of the 
Board, which has been held by the Courts below to operate as a bar 
to. the maintenance of this suit, related to the adoption of Balwant 
Singh as a sen to her late husband by Rani Dharam Kunwar. 

The plaintiffs allege and the defendants deny that on the death 
of Rani Pharam Kunwar on November 12, 1912, the plaintiff 
Chaudhri Risal Singh was the next nearest reversioner, and was 
as such entitled to the estate of Landhaura. 'I'hat issue as to the 
status of Chaudhri Risal Singh has not been tried, and is irrelevant 
if the suit is barred by the decision of the Board of April 23, 1912. 

There has been much litigation relating to the title to the estate 
of which Raja Raghubir Singh died possessed, and in order to under- 
stand the case which was before the Board in 1912 it is necessary 
briefly to refer to that previous litigation and to the position of the 
several parties to it. Raja Raghubir Singh died on April 23, 1863^ 
and at the lime of his death he left no son living ; his widow. Rani 
Dharam Kunwar, was then enceinte, and after his death she, on 
December 16. 1868, gave birth to Raja Jagat Prakash Singh, who 
was his posthumous child. Raja Jagat Prakash Singh died in child- 
hood on August 31, 1870, and on his death Rani Dharam Kunwar 
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succeeded to the possession of the family property in right of her J* 

interest for life in it as his mother and heiress. The fact that she I9l8 

alleged that she obtained title to the property under an oral will chaudhri 
of her husband, Raghubir Singh, is immaterial. On March 4, 1S77, Risal Singh 

Z'* 

Rani Dharam Kunwar adopted Tofa Singh as a son to Raja Balwant 
Raghubir Singh. Tofa Singh, then known as Raja Narendra Singh, 
died in childhood about two and a half years after his adoption. On 
January 20, 1883, Rani Dharam Kunwar adopted another boy, 
named Ram Sarup, as a son to Raja Raghubir Singh. Ram Sarup, 
then known as Ram Padab Singh, died in June, 1885, On 
January 13, 1899, Rani Dharam Kunwar adopted Balwant Singh, 
the principal defendant in this suit, as a son to Raja Raghubir Singh. 

On January 13, 1899, Chaudhri Ram Niv;az, who was the father of 
Balwant Singh, executed a deed, by which ha acknowledged that 
he had given his son, Balwant Singh, then sixteen years old, to Rani 
Dharam Kunwar, widow of Raja Raghubir Singh, deceased, Rais 
of Landhaura, as an adopted son for her and her husband, and 
stated that “ the usual religious ceremonies and those connected 
with the biradri have been performed with all publicity to-day. 

From to-day the said son has no connection left with his natural 
family. From to-day the said son will have those rights in the whole 
of the property left by Raja Raghubir Singh, deceased, and possessed 
by the said Rani, which an adopted son legally acquires. But it 
has been agreed between me, the executant and the said Rani, 
according to the provisions of the will and permission of Raja 
Raghubir Singh, deceased, that she shall, till the end of her life, 
continue to be the owner and possessor of the whole estate and 
property of every description belonging to the said Raja which exists 
at present or may be acquired in future ; and as long as she lives all 
sorts of management and supervision of the estate shall rest with 

her as its owner.” 


On May 1, 19C0, one Baldeo Singh, claiming to be the reversionary 
heir of Raja Raghubir Singh, brought a suit in the Court of the 
Subordinate Judge of Saharanpur against Rani Dharam Kunwar 
and Balwant Singh to have the adoption of Balwant Singh set 
aside. In that suit evidence as to the alleged adoption was taken. 
The main contention of Baldeo Singh, so far as the adoption of 
Balwant Singh was concerned, was that Raja Raghubir Singh had 
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J- not given to Rani Dharam Kunwar authority to adopt a son to 

1918 him. and that any authority which Raja Raghubir Singh might 

have given was not an authority which enabled her to make succes- 

CH A UDH RI 


V. 

IJALWANT 

Singh. 


RiSAL Singh sive adoptions. No oral evidence to prove that an authority to 

adopt had not been given to Rani Dharam Kunwar by Raja 
Raghubir Singh was apparently procurable ; in that suit Rani 
Dharam Kunwar did not give evidence, but in her written statement 
she alleged that she had “ under valid authority and after due 
proclamation adopted Balwant Singh, defendant No. 2, and the 


aforesaid adoption is every way proper.” Her pleader in that 
suit stared to the Court that the authority to adopt was oral, and 
as to the nature and scope of her authority to adopt, said that 
Raja Raghubir Singh’s object in giving his wife authority to adopt 
was that “ in the event of Rani Dharam Kunwar, who was then 
pregnant, giving birth to a daughter, or of a son being born and dyings 
she should adopt, and in the event of the death of that adopted 
son, she should again adopt, and in the event of the last-named 
also dying, she had authority to adopt again, and so on.” There 
was documentary evidence put before the Subordinate Judge, and 
four witnesses were called to prove the oral authority to adopt. 


but the Subordinate Judge did not believe those witnesses, and he 
found that Rani Dharam Kunwar had not authority to adopt 
Balwant Singh, as the authority was not one authorising her to make 
successive adoptions. Having found, however, that Baldeo Singh 
had failed to prove that he was a reversioner, the Subordinate 
Judge dismissed the suit, but in his decree he inserted his finding 
against the validity of the adoption. That decree came on appeal 
before the High Court at Allahabad, and the appeal was dismissed ; 
but the High Court, on the application of Balwant Singh, struck 
out of the cecree of the Subordinate Judge his finding as to the 
invalidity of the adoption on the ground that, Baldeo Singh having 
failed to prove that he was a reversioner, the issue as to authority 
to adopt did not arise and was irrelevant. That application was 
resisted by Rani Dharam Kunwar, and her advocate frankly in- 
formed the High Court that her object in wishing to have the finding 
as to the invalidity of the adoption retained in the decree of the 
Subordinate Judge was that it might be used as res judicata in future 


litigation between her and Balwant Singh. 
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Before Baldeo Singh's suit was dismissed Rani Dharam Kunwar J* 

and Balwant Singh had quarrelled. Balwant Singh was claiming 1918 

his full rights as an adopted son and was refusing to be bound by thauThri 
the terms as to Rani Dharam Kunwar's position with regard to the Risal Singk 
ownership, management, and control of the property that had Balwant 
come from Raja Raghubir Singh, which had been agreed to by 
Chaudhri Ram Niwaz in the deed of January 13, 1899, and she 
determined to repudiate the adoption. 


On January 7, 1905, Rani Dharam Kunwar brought a suit 

against Balwant Singh in the Court of the Subordinate Judge of 
Saharanpur, and in her plaint alleged that Raja Raghubir Singh 
had never given her authority to adopt a son, and prated that it ^ 
might be declared that she had no power to adopt Balwant Singhl 
and had in fact never adopted him according to any ceremony „ 
under the Hindu law, and that a document of January 13, 1899J 


in her name as the executant which purported to be a deed ofj 
adoption in favour of Balwant Singh was void and ineffectual as| 
against her, ^ ^ 

The deed of adoption of January 13, 1899, which Rani Dhar; 
Kunwar sought to have declared void was a registered deed in 
name and under her seal in which she alleged that Raja Raghulfe : 
Singh when he became hopeless of recovery in his last illness maQ 
the following will in her favour, she being then pregnant : “ If 

(God forbid !) you give birth to a daughter, or if a son be born but 
die after his birth, I strictly order you to adopt some boy to me,, 
so that he might perform my stradh ceremony and yours, and per- 
petuate my name, and after your death become the absolute owner 
and possessor of the whole of my estate. If (God forbid !) the son 
who might be adopted under this authority should die in your life- 
time you will have power to adopt another boy." 




In that deed Rani Dharam Kunwar, amongst several other things, 
also alleged that she on the day on which the deed bears date, after 
performing the necessary ceremonies, adopted Balwant Singh,, 
son of Chaudhri Ram Niwaz, to herself and her husband in the 
presence of the gentry, the district authorities, and other European 
gentlemen, and the members of her biradri ; and that Chaudri 
Ram Niwaz gave balwant Singh to her as an adopted son. ^ hat 
deed was on January 19, 1899. duly registered by the Sub-Registrar 
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J. C. of Rurki, Rani Dharam Kunwar having first personally admitted in 
i 9 lg the presence of ihe Sub-Registrar its execution by her. In her plaint 
in her suit against Balwant Singh she endeavoured to explain away 

(.HAUDHRI 1 f . i r 

KjsalSingh that deed by alleging that she had no knowledge of it before July, 

1‘. 04 ; that she had not got it registered ; that it Avas written in her 
name without her knowledge on January 13, 1899, by one Tahauwar 
Ali, who was her diwan in charge of her entire business, and was her 
adviser, and that he had got it registered. She also alleged in her 
plaint that having learnt during the pendency of Baldeo Singh's 
suit that Tahauwar Ali was secretly in collusion with Balwant Singh 
she dismissed him, and she also endeavoured to explain away her 
written statement in the suit of Baldeo Singh, admitting the adoption 
of Balwant Singh, and her pleader’s statement in that suit as to her 
authority to make an adoption, by denying that her written state- 
ment and her pleader’s statement had been authorized by her. 


In the suit of Rani Dharam Kunwar against Balwant Singh 
he in his written statement, amongst other things, alleged that Rani 
Dharam Kunwar had authority to adopt him to Raja Raghubir 
Singh and that he had been validly adopted. The Subordinate 
Judge held that Rani Dharam Kunwar was by her acts estopped 
from denying that Balwant Singh had been validly adopted to Raja 
Raghubir Singh, and did not try any other issue. The High Court 
at Allahabad, agreeing with the Subordinate Judge, dismissed the 
appeal of Rani Dharam Kunwar, and thereupon she appealed to 
His Majesty in Council and again failed. The facts which this 
Board has stated as to the history of the litigation and as to the 
positions of the parties and their acts have been derived from the 
record of the appeal to His Majesty in Council in which the Board 
gave its decision of April 23, 1912. The evidence upon which that 
decision was arrived at was before the Board in the record of that 
appeal. It is said that evidence to show that Rani Dharam Kunwar 
had no authority to adopt Balwant Singh had been excluded in her 
suit, and that consequently the Board in 191 : ought not to have 
found that Balwant Singh had been validly adopted. It is true 
that Rani Dharam Kunwar applied to the Subordinate Judge that 
evidence should be taken, but it does not appear that she ever 
applied to have witnesses summoned or tendered any evidence 
which was rejected. It is difficult to conceive what oral evidence 
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Rani Dharam Kunwar could have produced, except her own 
personal evidence, to prove that she had received from Raja Rag- 
hubir Singh no authority to adopt, and if she had given evidence 
that she had no authority to make the adoption such evidence, 
having regard to her own acts and documentary evidence on the 
record, could not have been accepted as true. 


J. C. 


1918 


Chaudhri 
Risal Singh 


V. 

Balwant 

Singh. 


Their Lordships in this appeal pressed the learned counsel who 
appeared for t.he appellants to state what oral evidence there was 
available to prove or to suggest that Raja Raghubir Singh had not 
in his final illness given to Rani Dharam Kunwar his authority to 
adopt, but the learned counsel was not in a position to suggest 
what oral evidence could have been produced. The Board in 1912 
was satisfied, and rightly satisfied, that no further evidence as to the 
authority or absence of authority to adopt could be expected to be 
produced by any body beyond the evidence then already taken. As 
appears from the report of the case inAllakabad Law Journal Reports^ 
vol. 9, p. 730, the learned counsel for Rani Dharam Kunwar con- 
tended in argument before the Board in 1912 that if it were held that 
Rani Dharam Kunwar was not estopped from denying that Balwant 
Singh had been validly adopted, the question arose whether she had 
any authority to adopt him ; and further contended that such 
authority as she alleged would not extend to the adoption in ques- 
tion. There was ample material in the appeal record before the 
Board in 1912 upon which the Board might find that Raja Raghubir 
Singh had given authority to Rani Dharam Kunwar to adopt a son 
to him, and that such authority was a general authority and was 
not limited to making one or more successive adoptions. 

It is clear that the Board in 1912 did intend to decide the question 
of authority to adopt as a question of fact. In the judgment of the 
Board it is said : “ The third question, viz., as to whether the 

Rani had authority from her husband to adopt the defendant gives 
rise to the point which has been argued before their Lordships.” 
And then their Lordships dealt with the contentions on that subject, 
and found that Raja Raghubir Singh had given to Rani Dharam 
Kunwar a general power to adopt which justified her adoption of 
Balwant Singh, and said : “ Their Lordships, in reviewing the facts 

of the case, are of opinion that the question may well be decided 
as one of fact on the Rani’s own statements without recourse to 

VOL. XLV. O 

23 


178 


INDIAN APPEALS. iL. R. 


j. C. 
I9l8 


the doctrine of estoppel. In their view she was speaking the truth 
in Baldeo Singh’s action when pleading as to her authority.” 


Chaudhri 

KISAL SINGH 
V. 
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Singh. 


It is clear that the reasons of the Board in 1912 for deciding thus 
as to the facts and for not confining the decision to the question 
of the estoppel were to quiet any religious scruples, which might have 
arisen if Raja Raghubir Singh could be said to have a son only by 
estoppel to perform religious duties, and also to put a stop to further 
litigation as to the validity of the adoption of Balwant Singh. 


'1 here can be no doubt, in their Lordships’ opinion, that Rani 
Dharam Kunwar in her suit against Balwant Singh did, notwith- 
standing the personal estoppel under which she laboured, represent 
the estate on the question of fact as to whether Balwant Singh 
had or had not been validly adopted, and that she represented the 
estate within the meaning of the rule in Katama hatchtarw Raja of 
Shivagunga.{\) The principle of law to be applied in such cases 
was, their Lordships consider, correctly summarized by Banerji J. 
in his judgment in this case thus : “ Where the estate of a deceased 
Hindu has vested in a female heir a decree fairly and properly 
obtained against her in regard to the estate is, in the absence of 
fraud or collusion, binding on the reversionary heir.” It cannot be 
said that there had not been a fair trial by the Board in 1912 of the 
right in the suit of Rani Dharam Kunwar against Balwant Singh. 
The right in that suit was his right to the estate as a son validly 
adopted to Raja Raghubir Singh. It is true, as was pointed out 
in a judgment of the High Court in this suit, that the rule of res 
judicata, as enacted in s. 11 of the Code of Civil Procedure, 190b, 
is not strictly applicable in this case, as the plaintiffs were not 
parties to the suit of Rani Dharam Kunwar against Balwant Singh, 
and do not claim under a parly to that suit, but the principle of 
res judicata has been applied rightly by the Courts in India so as 
to bind reversioners by decisions in litigation, fairly and honestly 
conducted, given for or against Plindu females who represented 
estates, as Rani Dharam Kunwar did in hei suit against Balwant 


Singh. 


It has been urged by the learned counsel for the appellants here 
that Rani Dharam Kunwar cannot be regarded as having repre- 
sented the estate in her suit against Balwant Singh, as by her acts 


"D 0 Moo. I. A. 5:9 
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she was personally estopped from denying that she had validly J*C. 

adopted him to Raja Raghubir Singh. In the absence of all 1918 

authority, their Lordships cannot decide that a Hindu lady, other- (^^audhri 
wise qualified to represent an estate in litigation, ceases to be so Risal Singh 
qualified merely ow’ing to personal disability or disadvantage as a Balwant 
litigant, although the merits are tried and the trial is fair and 
honest. The principle is that reversioners must risk that, so that 
there may be an end to litigation. 

Their Lordships will humbly advise His Majesty that this appeal 
fails, and should be dismissed with costs. 


Solicitors for appellants : T, L, Wilson 6^ Co. 
Solicitor for respondents : E. Dalgado. 


NARAYAN GANESH GHATATE . . . APPELLANT; J C.* 

AND 1918 

BALIRAM AND ANOTHER RESPONDENTS. A^9. 

ON appeal from the court of the judicial commis- 
sioner, CENTRAL PROVINCES. 

Central Provinces Tenancy Act {XI. of 1898), s. 45, suh-ss. 1, 6 Sir 
Land — Mortgage before Act — Ccnxciliation Award after Act — Mort- 
gagor’s Occuyancy Might. 

The Central Provinces Tenancy Act (XI. of 1898), as amended by 
Act XXI. of 1899, provides: “Sect. 45. (1.) Not\vithstandiug any 
agreement to the contrary .... a proprietor who, after the com- 
mencement of this Act, temporarily or permanently loses (whether 
under decree or order of a civil Court or a Revenue officer or 
otherwise) or transfers his rights to occupy sir land as a proprietor, 
shall at the date of such loss or transfer become an occupancy 
tenant of that sir land .... (6.) Nothing in this section shall 
affect a document duly registered before the commencement of 
this Act; and, on any surrender or transfer such as is described in 
sub-section (1.) being made, decreed or ordered in pursuance of 
such a document, the rights of the parties to occupy the sir land 
shall accrue as if this Act had not been passed. Explanation: — 

For the purposes of this section a transfer includes a mort- 
gage and a lease. “ 


* Present Lord Sumner, Sir John Edgc, IMr. Ameer Alt, and 
Sir Walter Phillimore, Bart. 
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Ill July, 1001, a foitnlosure decvce absolute ■Nvas made under 
two I'opjistered mortgages, made in 1881 and 1884, of filtcen ^i11agcs 
iiK'ludiiig sir lands. Upon aiijical the decree was set aside on terms 
and the matter referred by agreement to a Conciliation Board, 
wliicli av.arded that certain payments should be made by the 

mortgagors, and that in default seven of the villages should be 

foreclosed. The mortgagors liaving made default, a foreclosure 

decree absolute was made in 1910 in respect of the seven villages. 
The mortgagees claimed that under the decree they were entitled 

to actual possession of the sir lands: — 

UcU, tliat the conciliation award of 1905 was, for the purposes 
of the ease, a fresh origin of rights between the parties, that s. 45, 
sub-s. (>, conseriuently did not apply, and that under s. 45, sub>s. 1, 
the mortgagors ha<l oeeupaney rights in the sir lands of tlie seven 

villages. 


Appeal from a judgment and decree of the Court of the Judicial 
Commissioners (May 8, 1911) affirming an order of the District 
Judge of Bhandara. 

By mortgage deeds executed in 18bl and 1884 as security for 
loans, mortgagors, represented in the appeal by the respondents, 
mortgaged to mortgagees, represented by the appellant, fifteen 
villages in the Central Provinces together with all rights. 

In 1898 a suit for foreclosure of the mortgages was instituted. 
The mortgagors contended, inter alia, that the mortgagees were 
not entitled to possession of the sir and khudkasht lands attached 
to the villages as the right to cultivate them was not mortgaged, 
and an issue was settled upon that question. The Civil Judge 
determined all the issues in favour of the mortgagees and, on 
June 30, 1899, made a decree ordering the mortgagors to pay on or 
before December 30, 1899, Rs. 86,106 as principal and interest due, 
and that in default they should be debarred from redeeming. The 
decree gave particulars of the mortgaged premises, in which par- 
ticulars were included the sir and khudkasht lands. The mort- 
gagors appealed, claiming ex-proprietarj' rights in the sir lands, 
but their appeal was dismissed. The mortgagors having failed to 
pay, an order absolute for foreclosure was made. Upon appeal 
that order was set aside upon terms, and the matter was referred 
by agreement to a Conciliation Board, presided over by a Revenue 
officer, for arbitration. 


On February 23, 1905, an arbitration award was made wnereby 
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the mortgagors, in settlement of their liability under the mortgages 
to December 30, 1902, were to pay Rs. 13,750 by instalments, and 
it was provided that in default of payment there should be a fore- 
closure as to seven of the villages. Clause 7 of the award provided ; 
“ The creditor has the same lien on the property mortgaged as he 
had 1 efore conciliation, by virtue of the mortgage deed. In case of 
default in paying the instalments the terms of the mortgage shall 
be enforced in respect of the amount awarded.” A decree was 
passed that the award be filed under s. 525 of the Civil Procedure 
Code, 1832. 

The respondents as mortgagors having failed to make the pay- 
ments provided by the award, the mortgagees, on June 16, 1910, 
obtained a decree absolute for foreclosure of the seven villages. 
Warrants for possession were issued, but as they contained no ex- 
press mention of the sir and khudkasht lands the mortgagees applied 
to the Court claiming that they were entitled to possession of those 
lands. 

The District Judge rejected the application. An appeal by the 
present appellant, representing the mortgagees, was dismissed by 
the Court of the Judicial Commissioners for reasons w^hich appear 
from their Lordships’ judgment. 

1918. May 9, De Gf'uyf/ier^ K, C. and Parikh for the appellant, 
The appellant is entitled to possession of the sir lands of the seven 
villages. The award merely provided the extent to which the 
rights under the mortgages of 1831 and 1884 should be exercised; 
only a mortgage could be the subject of a foreclosure- The award 
and the decree of 1910 were made “in pursuance of ” the mort- 
gages wdthin the meaning of s. 45, sub-s. 6, of the Central Provinces 
Tenancy Act, 1898 ; s. 45, sub-s. 1, consequently does not apply. 
The award by clause 7 preserved the rights of the parties as they 
existed under the mortgage save as to the amount recoverable. 

I’he respondents did not appear. 

The judgment of their Lordships w-as delivered by 

LORD Sumner. This is an appeal against a judgment of the Court 
of the Judicial Commissioner of the Central Provinces, which 
ailirmed an order of the District Judge made in execution proceedings 
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on a foreclosure decree. The point has been very clearly argued, 
but their Lordships do not think it necessary to take time to consider 
the matter further. 

The history of the case, which is rather complicated, is set out 
chronologically and very conveniently in the judgment appealed 
against. The point for decision is one dependent on the construction 
of s. 45 of the Central Provinces Tenancy Act, 1898, chapter IV., 

“ Of Occupancy-Tenants, and particularly sub-s. 6 of that 
section. 

J'he substance of the decision of the Court below was that the 
conciliation award of February, 1905, was, for the purposes of this 
case, a fresh origin of the rights between the parties, and that, 
although it came into existence in consequence of the mortgages of 
1881 and 1884, and transactions thereunder, it was. both for the 
purpose of enforcement and for the purpose of the application of this 
particular section, the transaction between the parties which was the 
foundation of their rights. Accordingly they concluded that the 
transfer made or decreed by the proceedings under review could 
not be said to be in pursuance of the mortgages of ISSI and 1884 
which, as documents expressly providing for the transfer of the 
right to occupy sir land as a proprietor within sub-s. 6,Y/ould 
liave been saved from the operation of sub-s. 1, but that in truth 
sub-s. 1 of s. 45 must be applied, and that therefore, in spite of 
the terms of tlic award, whxh in virtue of the agreement of reference 
became the agreement of the parties, the mortgagors could not so 
transfer their right to occupy sir land as to divest themselves of 
their right as occupancy tenants under the Act. 

The reasons, their Lordships think, are sufficiently and fully 
given in the judgment appealed against and do not require repeti- 
tion, It is a question of construction, not incapable of being argued 
and even decided cither way, but their Lordships see no reason to 
differ from the decision appealed against, and will humbly advise 
His Majesty that the appeal be dismissed, but without costs, as 
the respondents have not appeared. 


Solicitor for appellant : E, Dtjh:;.u:o, 
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NAFAR CHANDRA PAL APPELLANT ; 

AND 

SHUKUR AND OTHERS RESPONDENTS. 

ON APPEAL FROM THE HIGH COURT IN BENGAL. 

Procedure — Appeal to High Court — Jurisdiction — Record of Rights — 
Standard of Mcasmrmcnt — Code of Civil Procedure (ATIF. of 1882), 
6*. o84 — Bengal Teiiancg Act {VIII. of 1885), s. 109--1, siih-s. 3. 

Tlie right of appeal to the High Court given by s. 109-A, sub-s. 3, 
of the Bengal Tenancy Act, 1885, is subject to s. 584 of the Code of 
Civil Procedure, 1882, and can only be exercised upon the grounds 
therein mentioned. The High Court has, therefore, no jurisdiction 
under the sub-section to set aside the decree of a District Judge 
upon the ground that he had applied the wrong standard of 
ineasurenient to land of wiiich the rent was in fjuestion. 

Appeal by special leave from a judgment and fourteen decrees of 
the High Court (February 4, 1910) reversing decrees of the District 
Judge of Nadia. 

The question for determination v/as whether the High Court, in 
allowing an appeal under s. 109-A, sub-s. 3, of the Bengal Tenancy 
Act, 1885, had acted without jurisdiction in that it had decided the 
appeal upon a ground not open for it to consider. 

The material facts and the terms of the relevant statutory pro- 
visions appear from the judgment of their Lordships. 

1918, April 19. Bunne^ K,C, for the appellant. The only 
ground of the decision, namely that the finding of the District Judge 
as to the standard of measurement applicable was wrong, was a 
question of fact. The right of appeal under s. 109-A, sub-s. 3, of the 
Bengal Tenancy Act, 1885, was subject to s. 584 of the Code of Civil 
Procedure, 1882 ; the High Court, therefore, had no jurisdiction to 
entertain the appeal upon a question of fact : Durga Choudhrain 
V. Jawahir Singh{\)\ Ravi Feerarag/iavuln v. Bomma Devarai2) 

Present '. Lorb Buckmaster, Sir John Edge, Mr. Ameer Alt, 
niKl Sir Walter Phillimore, Bart. 


J-L.* 

1918 

— ▼ 

June 4, 


(1) (1890) L.R 171. A. 122. 


(2) (1914) L. R. 41 I. A. 258. 
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[Lord BUCKMASTER. Was the present objection made to the 
High Court ?] 

'I he record does not show whether the point was taken in argu- 
ment, but the present appellant was entitled to assume that the High 
Court would not decide upon any ground not within s. 584. In any 
case, the objection being as to jurisdiction, and being taken by the 
appellant in his case upon this appeal, he is not precluded from 
relying upon it. 


[Mr. Ameer Ai.I, Does not the proviso to s. 109-A, sub-s. 3, give 
the High Court power to settle a new* rent ?] 

The proviso applies only when the High Court allows an appeal 
upon a ground w'ithin s. 584 to which the sub-section is expressly 
made subject. 

The respondents did not appear. 


June 4. The judgment of their Lordships was delivered by 

Lord BUCKMASTER. In this case the respondents have not been 
represented before their Lordships, who have, therefore, been 
deprived of the advantage of hearing counsel in support of the judg- 
ment of the High Court at Calcutta, which is the subject of this 
appeal, but, having given careful consideration to all the circum- 
stances. they arc unable to discover any sound argument by which 

% 

that judgment can be supported. 

The real question which the appeal involves is w'hether or no the 
High Court were at liberty to reverse upon the grounds assigned by 
them a judgment and fourteen decrees of the District Judge of 
Nadia, dated March 28, 1907. 

The case arises under the following circumstances : The plaintiff, 
who is the present appellant, is the zamindar of eight villages, and 
on February 25, 1902, the Government of Bengal ordered a survey 
to be made covering these villages and a record of rights to be 
prepared under s. 101 of the Bengal Tenancy Act. 1SS5. The survey 
was accordingly made and the record of rights was duly published, 
but the appellant was dissatisfied with certain of the decisions of the 
Revenue Officer, and on March 9, 1904, instituted 290 suits for deter- 
mination of the matters in dispute between himself and his tenants, 
and at the same time a number of applications w*ere made both by 
the appellant and certain of the tenants for the settlement of rents. 
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in respect of the lands. The lands to which this dispute related were 
of to classes — jamai lands, in which the tenant had perrrianent 
rights, and utbandi lands, in which their rights were not permanent. 
It was alleged that the record of rights had not properly apportioned 
the lands between these two headings, and this was one of the ques- 
tions that arose for determination, while others related to the 
means by which excess lands held by the tenants were to be assessed 
under s. 52 of the Act. 

The main feature of the dispute, however, related to the standard 
to be used in measuring the lands. The agreed unit was a rashi or 
chain, the appellant claiming that its length should be 14,040 inches, 
while the tenants claimed that the length should be 15,095 inches, 
the result of the tenants’ contention being that the area they held 
was increased, the rent properly assessable and payable to the 
zamindar being accordingly diminished. 

On December 4, 1905, the Revenue Officer delivered judgment in 
all the suits, which were tried together. He decided that as regards 
one village the proper standard of measurement was that claimed 
by the appellant, and was applicable to both classes of lands, while 
as regards the remaining villages the standard of the appellant was 
applicable to the utbandi land only, and that the larger standard 
claimed by the tenants was applicable to the jamai lands. He also 
held that the appellant had failed to prove except in one instance 
that the lands entered as jamai were utbandi, and he directed that 
in settling the rents an allowance of 10 per cent, should be made in 
favour of the tenants. 

The appellant instituted an appeal in 109 of the said suits to the 
Court of the District Judge of Nadia ; ten of the tenants also filed 
appeals to the same Court. Settlement took place with regard to 
many of the cases before the hearing, and only fifty-three of the 
appellant’s appeals and eight of the tenants’ were heard and decided 
by the District Judge. He delivered judgment on March 28, 1909, 
dismissing the tenants’ appeals and deciding the plaintiff’s sub- 
stantially in his favour. The substance of his judgment was that 
upon the evidence the standard of measurement claimed by the 
appellant was the proper standard to be adopted both as to the 
utbandi and the jamai lands in sevei» of the villages, that the lands 
entered in the record of rights ns jamai and claimed by the appellant 
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to utbcindi were in fact utbandi lands, and that the excess lands 
should be measured ns claimed by the appellant, but he confirmed 
the provisions as to the allowance of 10 per cent, in favour of the 

( HANDKA tenants. 

Appeals were brought to the High Court at Calcutta by the 
shukuu. tenants in fourteen of the said cases and in twenty-two others by 

the appellant under s. 109A, sub-s. 5, of the Bengal tenancy Act» 
1.^85. which is in these terms.: “Subject to the provisions of 
Chapter XLII. of the Code of Civil Procedure, an appeal shall lie to 
the High Court from tiie decision of a special judge in any case under 
this section (not being a decision settling a rent) as if he were a Court 
subordinate to the High Court within the meaning of the first sec- 
tion of that chapter : Provided that if in a second appeal the High 
Court alters the decision of the special judge in respect of any of the 
particulars with reference to which the rent of any tenure of holding 
has been settled, the Court may settle a new rent for the tenure or 
holding, but in so doing shall be guided by the rents of the other 
tenures or holdings of the same class comprised in the same record 
as ascertained under s. 102 or settled under s. 105 or s. 108. 

By the operation of this section it is plain that the right of appeal 
is limited by the provisions regulating the right of appeal to the High 
Court from a subordinate Court, and these were to be found in s. 584 
of the Code of Civil Procedure. 1882. the power as to the regulation of 
rents being dependent and consequent upon the alteration of the 
judgment upon the specified grounds. 

Sect. 584 of the Code is in the following words ; “ Unless when 
otherwise provided by this Code or by any other law. from all decrees 
passed in appeal by any Court subordinate to a High Court, an 
appeal shall lie to the High Court on any of the following grounds, 
namely : (a) 'Fhe decision being contrary to some specified law or 
usage having the force of law ; (fi) the decision having failed to 
determine some material issue of law or usage having the force of 
law : (t') a substantial error or defect in the procedure as prescribed 
by tins Code or any other law which may possibly have produced 
error or defect in the decision of the case upon the merits,’^ (l) 

'I'he appellant's present contention is that the real dispute between 
the parties could not be brought within any one of those provisions. 

(1) Sect. lOO of the Code of 1908 is to the same effect. 


|.C. 
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The High Court, however, entertained all the tenant’s appeals, 
reversed the decrees of the District Judge, restored the decrees of 
the Revenue Officer, and dismissed the appeals of the present appel- 
lant, and the question that arises is whether their judgment depended 
upon the District Judge having decided contrary to some specified 
law or usage having the force of law or on having failed to determine 
some material issue of law or usage having the force of law. There 
was no suggestion that there had been any error or defect in the 
procedure. 


J, c. 
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Questions of law and of fact are sometimes difficult to disentangle. 
I’he proper legal effect of a proved fact is essentially a question of 
law, so also is the question of admissibility of evidence and the 
question of whether any evidence has been offered on one side or the 
other ; but the question whether the fact has been proved, when 
evidence for and against has been properly admitted, is necessarily 
a pure question of fact. 


Their Lordships have carefully considered the judgment of the 
High Court with these matters present to their minds, but they are 
unable to find that the decision of the District Judge stood in any 
shadowy borderland between fact and law. The question for deter- 
mination was as to the character of certain lands, and as to what was 
the measurement properly applicable, and the real objection to the 
judgment of the District Judge was that there were underlying 
assumptions which vitiated his decision and that the form of his 
judgment showed that he had misweighed the evidence. 

An examination of the judgment of the High Court makes this 
plain. The District Judge appears to have expressed the opinion 
that it is unusual that different standards of measurement should 
prevail at the same time in the same village, one for utbandi and one 
for jamai lands, and the High Court seems to think that that assump 
tion was one which coloured his whole judgment, a proceeding which 
they say, was not justified in law. But it certainly is important to 
observe that both the parties were in agreement that whatever the 
standard of measurement, it was the same for both classes of lands, 
and though it may well be, as the High Court points out, that this 
in no way precluded the learned judge from holding that the standard 
was different, yet when both parties agree that whatever the standard 
is it must be the same, it is difficult, in the absence of more specific 
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J- ^ ■ material than is before their Lordships, to decide that there was 
1918 something fundamentally wrong in the statement of the District 
Tudffc, who would know the local conditions, that a difference in 

NAr'AU j to ’ 

Chandua measurement would be unusual. A further and a severe criticism is 
^ made by the High Court because the learned judge stated that 

Skukuk. “ [jpoj^ a consideration of the evidence I come to the conclusion that 

the standard which is one of 80 cubits prevails in the seven villages 
in dispute,” and after this statement proceeded to deal with the 
evidence. 


'1 heir Lordships are quite unable to follow the reasoning that is 
adverse to a judgment so framed, and yet it appears from the 
judgment of the High Court that they accepted the contention on 
behalf of the tenant appellants that by reason of this statement the 
learned judge, in his subsequent careful and critical examination 
of the evidence, approached the question not with an open mind, 
but inlluenced by the fact that he had already arrived at a con- 
clusion on certain assumptions. In the course of the judgment of 
the High Court this contention is set forth in the following terms : 

‘‘ It has been contended on behalf of -the tenants that, in dealing 
with the evidence in the way in which the special judge has dealt 
with it, he has not given full effect to the evidence adduced on behalf 
of the tenants, that he has erred in the estimate which he has formed 
of its value, being misled by the conclusion at which he arrived on the 
assumption made at the commencement of his judgment, and that his 
conclusions are not sufficient to rebut the presumption that the 
entries in the record of rights are correct, or to displace the findings 
on the evidence which had been arrived at by the Revenue Officer. 
Wc admit that in the present cases the findings on some of the points, 
which are findings of fact arrived at by the Lower Appellate Court, 
are findings which we should hesitate to displace, but in dealing with 
this matter we have to consider whether, in arriving at those findings, 
the Lower Appellate Court has really approached the consideration 
of the evidence in an impartial spirit, or has been prejudiced by the 
conclusions arrived at from assumptions based on pure hypothesis. 
In our opinion the evidence adduced on behalf of the tenants, sup- 
ported as it is to some extent by the evidence of some of the wit- 
nesses for the landlord, and supported also by the result of the 
inquiries made on the spot, is sufficient to support the conclusion at 
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^vhich the Revenue Officer has arrived on a careful consideration of 
the whole cf the evidence.” 

This seems to be the keynote of the judgment, and apart from the 
suggestion of prejudice and unreasonable assumptions, for which 
their Lordships can find no justification, it really amounts to no 
more than a finding that upon the documents and evidence placed 
before the learned District Judge the High Court would have come 
to a different conclusion, but it is precisely this revision of evidence 
which is excluded by the limited character of the appeal. 
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It may well be that before different tribunals the witnesses sum- 
moned and the documents used would have created an opinion 
upon the merits of the controversy different from that which was 
formed by the District Judge. But upon this the High Court was 
not competent to enter; their functions were completely circum- 
scribed by the provisions of the statute passed for the express purpose 
of securing some measure of finality in cases where the balance of 
evidence, verbal and documentary, arose for decision. 

In their Lordships* opinion, therefore, the High Court have 
exceeded their jurisdiction, and this appeal must succeed. 

When special leave was granted to the appellant by Order in 
Council dated August 12, 1913, to bring this appeal, conditions w^ere 
imposed that the appellant should, in any circumstances, pay the 
respondents’^ costs. The respondents have not appeared, and this 
obligation therefore does not arise ; but it follows that there will 
be no costs of this appeal, and their Lordships see no reason for 
interference with the order as to costs made by the High Court 
from which this appeal is brought. The dismissal of the appellant’s 
appeals to the High Court has not been challenged. 

Subject to this, the decrees of the High Court ought to be set aside 
and those of the District Judge restored and their Lordships will 
humbly so advise His Majesty. 


Solicitors for appellant : IV. IV, Box cn Co, 
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Respondent 


ON APPEAL FROM THE HIGH COURT IN BENGAL. 

Latul Tenure in Bcufjal — Char acquired in 1833 — Purpose of letting 
Tejiure-hohUr — Xo accrued llighi as Poigat — Bengal Tenaney Act 
{VIll. of 1885), .v-s. 5, in, 

Tlio ai)pcllaiits’ i)rC(U*(Cssor in 1833 acquivod from the Govern- 
iiit'iit (‘xtciisive ('liar lands in Rong.al for the purpose of reclaiming 
them and then letting tliem at a profit to cultivators. There was 
some evidence that on occasions prior to 1885 the Board of Revenue 
and its subordinates had regarded the holding as raiyati: 

Held, that the appellants were tenure-holders within s. 5 of the 
Bengal Tenancy Act, 1885; and that s. 19, which saves occupancy 
rights accrued to raiyats prior to the Act, did not apply, as neither 
the apiiellants nor their predecessor had held a raiyati interest in 

the land. 


Appeal from a judgment and decree of the High Court (March 13, 
1913) reversing a decree of the Subordinate Judge of Midnapur. 

The suit was instituted by the appellants for a declaration that 
they were occupancy raiyats, and not tenure-holders, of certain 
char lands in Bengal, and for the settlement of a fair and equitable 
rent. 

T he facts, so far as they are material to this report, appear from 
the judgment of their Lordships. 

The Subordinate Judge made a decree in favour of the appellants. 
He held that the presumptions arose under the Bengal Tenancy 
Act, 1885, that the appellants were tenure-holders, first, under 
s. 104 H, since they had been so entered in the record of rights; 
secondly, under s. 5, sub s. 5, since the land exceeded lOO standard 
bighas in extent ; but he held tliat those presumptions were rebutted. 

In support of that view he relied upon his finding of fact that the 
land was taken for reclamation purposes, there being then no 
tenants upon it, and upon evidence referred to in the judgment of 

* Present', Lokd Sumnek, Sir John Edge, Mr. Ameer Ali, and - 
Sm Walter Puilumoke, Baut. 
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their Lordships, which he considered showed that the Government 
had recognized the appellants and their predecessors as raiyats. 
Upon the first finding he relied upon Durga Prosunno Ghose v. 
Kalidas But (l) as an authority that the appellants were raiyats. 

The High Court reversed the decision. 

The learned judges (Chitty and Teunon JJ.) said that it was 
clear on the evidence, and was conceded, that Rupnarayan did 
not acquire the land for the purpose of cultivating it either by 
himself or by members of his family, and that there was no evidence 
that he proposed to cultivate it by hired labour. They held that the 
acts relied on as being recognitions by the Government of the tenure 
as raiyati did not outweigh the considerations which led to the con- 
clusion that the appellants were tenure-holders under s. 5, sub-s. 1, 
of the Bengal Tenancy Act, 1885. Upon a contention that rights as 
raiyats had accrued prior to that Act they held that s. 5, sub-s. 1, 
of the Bengal Tenancy Act. 1885, by the words “ or bringing it 
under cultivation by establishing tenants on it ” had not effected a 
change in the lav/ as to what constituted a tenure-holder. They said 
that the test laid down in the direction relied on by the Subordinate 
Judge for the purpose of distinguishing between a raiyati holding 
and a tenure had in later cases been held not to be exhaustive. 
Further, the contention was based upon the finding that there 
were no tenants on the land in 1833, with which finding they dis- 
agreed. They stated that if they had held that the appellants 
were raiyats they would have remanded the case for the fixing of 
a fair and equitable rent under s. 10 J H. 
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1918. May 2, 3. AT.C. for the appellants. The appellants 

should have been recorded as raiyats. The decision in Debendra 
Nath Das v. Bibudhejidra Bhravjatbar Roy (2) does not apply, as 
in this case the appellants had accrued rights as raiyats prior to 
the Bengal Tenancy Act, 1885, coming into operation. Those rights 
were not taken away by that Act ; they were expressly preserved 
by s. 19. The status of the appellants is to be determined by the 
law and the circumstances at the time when the tenancy was 
created. At that time the lands were unoccupied and Rupnarayan 
obtained actual possession. His interest therefore was a raiyati 


(1) (1881) 9 Cal. L. R. 4^9. 


(2) (1918) L. R. 451. A. 72 



192 


INDIAN APPEALS. 


1. C. 

1918 

K A .1 A N I 
K A NT A 
<1H0SE 

C 4 

MXKETARY 
01' STATE 
for INDIA. 


[L. R. 

interest, and it was not altered upon his subsequently letting the 
lands : Diirga Prositnno Ghosc v. Kalidas Dut, (l) The Government 
from 1S40 onwards recognized that the holding was raiyali. The 
Tenancy Acts of 1859 and 1869 contained no definition of a “raiyat,*^ 
and the holding was raiyati under those Acts ; that is supported 
by the terms of s. 6 of the former Act. Sect. 5 of the Act of 1885, 
by defining a tenure-holder as including one who has let to culti- 
vating tenants, altered the law. But if that is not so, the holding 
was raiyati prior to 1859, and neither the Act of 1359 nor that of 
1869 took away rights which had previously accrued. 

Sir Erie Richards A'.C. and Sir William Garth for the respondent 
were not called upon. 

June 3. The judgment of their Lordships w'as delivered by 

Lord Sumner, A record of rights under ch. 10 of the Bengal 
Tenancy Act (VIIL of 1885) was published on September 2, 1908, 
under w^hich the appellants w-ere entered as “ tenure-holders ” of 
Mauza Rupnarayan Char, which is situated on the river Hugli 
within the khas niahal of the Government in the district of Mid- 
napur. The rent, w'hich had been payable under the previous 
settlement, was on this occasion considerably enhanced. Being 
aggrieved by this increase, the appellants brought the present 
suit for a declaration that they were “ raiyats ” and not “ tenure- 
holders,” and for a reduction of the rent to a fair and equitable 
sum under s. 104 H of that Act. Whether they really are “raiyats” 
ultimately depends on questions of fact ; one must “ look to the 
attendant circumstances to judge of the purpose ” for which the 
land was acquired : Debendra Nath Das v. Bibudhendra Bhra- 
marbar Roy, (2) The trial judge decided in their favour, but his 
decision was reversed on appeal. 

It lay on the appellants to rebut the statutory presumption 
that the record of rights was correct (s. 103 {b) ), and, as the holding 
exceeded 100 bighas, the further statutory presumption that the 
holders of it were “ tenure-holders ” (s. 5, sub-s. 5). Furthermore, 
the time and circumstances of the origin of their rights w*ere in this 
case not mere matter of conjecture or of inference, but w'ere proved 
in substance and in considerable detail. '1 he evidence is examined 


(1) 9 Cal. L. R.449. 


(2) I.. R 45 I. A. 72. 
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at length in the judgment under appeal. Rupnarayan, the plain- 
tiffs’ original predecessor in title, was not a cultivator. He was 
by caste a Kayestha and by occupation a petty Government official, 
a local salt daroga. Before his time the Government had no tenant 
on the land, which had been diluviated and was unoccupied. In 
the early thirties of the last century he found money — and no Secretary 
small sum either — with which he began to build embankments for India. 
and other works to reclaim the char lands then reforming in the 
river bed. The char afterwards bore his name and eventually the 
land was brought into cultivation. It is certain that, at some 
later date, actual cultivation was being done by peasants, who 
paid rent to Rupnarayan, as they do still to his successors, and 
there is no evidence that Rupnarayan or his sons or his servants 
ever actually cultivated a single bigha. He did not reside on the 
char, but followed his avocation elsewhere. A ruidad of 1844, 
relied on by the plaintiffs, which narrates the origin of this reclama- 
tion, describes him as having been of Majipara, in the district of 
Nadia. 

These simple facts led the High Court to the conclusion that he 

« 

was not what the Bengal Tenancy Act (s, 5) calls a “ raiyat ” ; he 
was, in fact, a middleman, and a very useful one. The question 
is, “ For what purpose was the land originally acquired ? ” The 
answer is plain : He reclaimed the char in order to make money 
out of it by letting land to cultivators. In view of these facts, it 
is impossible to say that the High Court were wrong in holding 
that he was neither a cultivator nor a raiyat, in the sense in which 
that term is used either in the Bengal Tenancy Act or in ordinary 
speech. That being so, the plaintiffs’ tenure, which was derived 
from him, was not a raiyati holding, and their case failed. 

It is true that they produced a series of documents beginning 
about 1840 and coming down to 1882, and relied on them as showing 
that this char had been reputed to be a raiya.ti holding, but until 
1879 none used that word. At most they were consistent with 
a raiyati holding, if that holding could otherwise be established. 

In themselves they were neutral and obscure. In their Lordships’ 
opinion the learned trial judge placed on them a value which was 
higher than they could bear, and appears to have found support 

for the view which he took of the plaintiffs’ documents in the 
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J* C. view which he took of the defendants’ witnesses, namely, that they 
19 J 8 were perjurers. 


liAjANi j„ 1879, forty odd years after Rupnarayan’s right had accrued, 
Kanta . . 

Ghose whatever it really was, some one served the plaintiffs with a notice 

-SECRETARY enhancement of rent under Bengal Act VIII. of 1879 as being 
OF State raiyats, and in 1882 the Board of Revenue, in pronouncing on their 
FOiUmiiA. reduction of the recently settled rental, point out that the 

petition laid claim to a hereditary and transferable tenure without 
showing any justification for it, and observe that in 1845 and 
recently the tenure had been in fact treated as raiyati, a view which 
the documents produced only doubtfully support. After allowing 
the fullest weight to these offic al documents as evidence, which 
is not considerable, their Lordships must observe that the first 
does not purport to have been prepared by any one who had know- 
ledge of the facts, and that if the second rested, as seems to be the 
case, on the documents produced by the plaintiffs at the trial,, 
its statements are only doubtfully supported by them. 'J heir 
Lordships are unable to think that these records are sufficient, 
even in conjunction with the earlier documents produced, to rebut 
the above-mentioned presumptions, or to establish that the appel- 
lants’ rights are those of occupancy raiyats. 


Sect. 19 of the Bengal Tenancy Act saved rights, accrued and 
existing before it came into force, and no doubt the nature of those 
rights must be judged in accordance with the law as it stood when 
they arose, unless subsequent changes in the law have operated to 
alter them. It is contended that not only were the terms " raiyat” 
and “tenure-holder” undefined by any statute before 1885, but 
that the definition then given to them did not reproduce the meaning 
which they had previously borne, and that, in fact, in the middle 
of the nineteenth century “ raiyat ” would have been the term 
to apply to Rupnarayan, even though he reclaimed the land merely 
in order that it might be cultivated by others paying rent to himself 
and without any intention of cultivating on his own account, and 
that accordingly he acquired and passed on a raiyati holding, 
which, though not raiyati within the statute for the purposes of its 
definition, would still be within it for the purpose of the relief 
given by s. 1 04 H. No decision was produced to that effect ; the 
judgment of Field J, in the case of Dur^a Prosxmno Ghose v, Kalidas 
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Dili (l), when carefully examined, has clearly a different import. 
No universal definition of a raiyaii interest was there laid down. 
No instance was cited to their Lordships of such a use of the word 
“ raiyat,” and the use of the words “cultivated or held ” in s. 6 
of the 'I'enancy Act fX, of 18^9) has no such effect, and therefore 
need not be particularly examined. 

I he appeal fails, and their Lordships will humbly advise His 
Majesty that it should be dismissed with costs. 


J. C. 
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Ghosj: 

V. 

Secretary 
OF State 
FOR INDIA^ 


Solicitors for appellants : IV. W. Box 6^ Co. 
Solicitor for respondent : The Soiidtor, Itidia Office. 


RAJA JAGAVEERA RAMA ETTAPPA. . . Appeelant ; J- C.* 

and 1918 

ARUMUGAM CHETTI AND OTHPRS. , . .RESPONDENTS. Julyt^ 

ON APPEAL FROM THE HIGH COURT AT MADRAS. 

Madras Rent Recovery Act (Mad. Act VIII. of 1865), s. 11— Payment of 
enhanced Rent — Implied Contract — Absence of Consideration. 

The Madras Bent Recovery Act, 1865, s. 11, among rules to be 
observed in the decision of suits regarding rates of rent, provides 
‘<aU contracts for rent, express or implied, shall be enforced.” 

A tenant of dry lands sank a well at his own cost and thereafter 
cultivated the land with garden crops. Prior to the sinking of the 
well the tenant had always paid a uniform rent on a dry basis ^ 
subsequently the landlord claimed, and the tenant for some years 
paid, an enhanced rent, namely, at the garden crop rate. In a suit 
by the tenant to obtain pattas at the usual dry rate: — 

Meld, that there was an implied contract to pay rent at the dry 
rate and that there was no consideration to support an implied 
contract to pay at the enhanced rate; further, that to construe the 
original contract as a contract to pay at the dry rate only so long 
as the land remained dry, leaving the subsequent rent to depend 
upon the produce, would be repugnant to the Act. 

Consolidated Appeal from a judgment and several decrees of the 
High Court (September 21, 19K) reversing decrees of the District 

* Present -. Lord Sumner, Sir John Edge, Mr. Ameer Au, and 
Sir Walter Phillimore, Bart. 


(1) 9 Cal. L. R. 449. 
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Judge of Madura and restoring decrees of the Sub-Collector of 
Dindigul Division. 

The respondents severally instituted suits in 1903 against the 
appellant, their landlord, under the Madras Rent Recovery Act 
(Mad. Act VIII. of 1863) for the grant of proper pattas. They 
claimed that the pattas should be at the rate for dry crops (i. e. 

4 fanams per guli), and not at the rate for garden crops (i.e. 8 fanams 
per guli). The appellant pleaded (l.) that there was an implied 
contract for payment at the garden crop rate ; (2.) that in the 
villages of the zamindari there was a long-standing custom or local 
usage by which the rents varied with the nature of the crops, and 
that 8 fanams a guli was in conformity with local usage. 

It appeared from the evidence, or was admitted, that formerly a 
uniform rent at the dry rate (4 fanams per guli) had been paid ; 
that each of the respondents at his expense had constructed a well 
upon the land of which he was tenant, and had thereafter cultivated 
it with garden crops ; that the appellant thereupon, for periods 
varying in the suits from two to forty years, had claimed and been 
paid rents based upon the garden cultivation rate (8 fanams per guli). 

The course of the litigation, which had extended over many years, 
appears from the judgment of their Lordships. 

The present appeal was from a judgment of the High Court 
(Abdur Rahim and Ayling JJ.) reported at 1. L. R. 35 M. 13\by 
which it was held, after a remand, that there was no consideration 
to support an implied contract by the respondents to pay at the 
enhanced rate. By a previous decision of the High Court, reported 
at I. L. R. 28 M. 444. it had been held that the custom alleged, even 
if proved, was unenforceable as it conflicted with s. 11 of the above- 
mentioned Act. Upon a Letters Patent appeal, imreported, when 
the Court affirmed an order remanding certain of the suits for trial 
on the question whether there were implied contracts, it had been 
held that the issue as to a custom could not be reopened on the 
remand. 

1918. May 10, 13. De Gruythcr A". C. and Dube for the 
appellant. Prior to the Act of 1865 the zamindar was entitled to 
a share of the produce of the land as rent. The policy of that Act 
was to provide a rent equivalent to the produce. The former rent 
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in these cases was fixed on the dry basis ; by the contract then 


implied the rent was liable to enhancement upon the land being 
cultivated for garden produce. Further, the payment of rent at 
the enhanced rate over a period of years gave rise to an implied 
contract, within s. 11 of the Act, to pay that rent: the former 
contract having ceased to apply, there was good consideration. 
The respondents are estopped under the circumstances from 
denying their liability. [Reference was made to Natesa GramaJti 
V. Ve 7 ikatara 7 na Reddi (l), Suppa Pillai v. Nagayasa7m Thimbichi{2), 
Parihasarathi Appa Roiv v. Cheve7idra Ve7ikata Narasayya (3), 
Madras Rent Recovery Act (Mad. Act VI IL of 1865), ss. 3, 6, 7, 8, 1 1, 


1918 

Jagaveera 

Rama 

Ettappa 

V, 

Arumugam. 


and Fifth Report (Madras), p. 8.] 


Parikh for the respondents. The argument as to the effect of 
the original contract was not put forward at any previous stage of 
the litigation. The appeal to the High Court proceeded entirely 
upon the question whether there was an implied contract under 
s. 11. In any caseXthe contention is repugnant to the policy of the 
Act. The rents were fixed at the original survey aseessment in 1803 
upon the dry basis, and had been paid upon that basis until the wells 
were constructed. There was presumptive evidence of a contract 
to pay rent at the dry rate : Venkaiagopal v. Ra7igappa. (4). No 
contract can be implied to pay at a higher rate. Payment at the 
enhanced rate does not show a consensus unless the tenant knew 
that there was no right to increase the rent. But even if there was 
a consensus there was no consideration which would render the 
agreement enforceable. 'I'he cases referred to for the appellant are 
distinguishable. In those at L. R. 37 I. A. 110 and I. L. R. 30 M. 
511 the rent had not been fixed, and in the latter case no question 
arose as to want of consideration ; in the case at L L. R. 31 M. 19 
an express contract was established. 

De Gruyther K,C, replied. 


July 2. The judgment of their Lordships was delivered by 
LORD Sumner. This was a consolidated appeal in suits brought 
by a number of raiyats in the zamindari of Gandamanaickanur 

(4) (1883) I. L. R. 7 M. 365 369 
(F. B.). 


(1) (1907)1. L. R. 30 M. 5l0. 

(2) (1908) r. L. k 31 M. 19. 

(3) (1910) L. R.37I. A. 110. 
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J. C. against their landlord, the zamindar of Ettiyapuram, in the district 
1918 of Tinnevelly. He had tendered pattas for fasli I 31., at 8 fanains 
per guli, at which rate they had paid rent for several years. These 
the raiyals rejected, claiminpr that the proper rate was 4 fanams 
ETTAPPA brought these suits under s. 8 of the Madras Rent Recovery 

ARUMUGAM. Act (No. V II. of H65) to obtain such pattas as they said they were 

entitled to receive. 


The Act of 1865, though since repealed by the Madras Estates 
Land Act (No. I. of 1908). was the Act then in force, and in suits 
“ involving disputes regarding rates of rent,’’ s. 1 1 provides that 
“ all ccmtracts for rent, express or implied, shall be enforced.” 
Though this statute does not define “ rent,” s. 3. which makes the 
delivery of pattas and muchalkas mutually obligatory, requires that 
they shall state “ the amount and nature of the rent.” according as 
it is payable in money or in kind or by a share in the produce. 
Regulation XXX. of 1S02, which had provided for such written 
records, and for fixing rents by the rates in the Government assess- 
ment, was generally silent as to rents fixed by contract between the 
parties. The judgment in Veukatagopal v, Rangappa (0 explains the 
circumstances under which, between ISO 2 and 1865, it had become 
necessary to give effect to contracts and not merely to status and 
usage, and more particularly to such contracts as are implied from 
bare payment and acceptance of rent at a particular rate or 
measured in a particular way. Whether the framers of the Act fully 
appreciated its effect or not, the expression implied contract is 
an English term of art, and must be so construed. It involves the 
legal incident of some consideration moving from the landlord, as 
that incident is understood in English law. Accordingly the scheme 
of the section was as follows : If a contract, express or implied, and 
legally enforceable, was once established, the issue was determined 
and the proper patta was one giving effect to that contract. lfi 
the other hand, no such contract could be established, then, since 
in the words pf the District Judge on the second hearing in his 
Court, ** it is not pretended that this zamindari was surveyed by 
Government before the 1st January, 1859,” local usage could be 
proved. If such usage established a proper rent, then eilhet parly, 
if dissatisfied with it, could require resort to the varam customary 


(1) 1. L. R. 7 M. 365. 
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in the village for the division of the crop between landlord and 


tenant (of which no evidence was given or could have been given in 
these suits, as events happened), and, failing proof of such a custo- 
mary varam, it would have been the collector’s duty to fix such 
rate as he thought just, “ after ascertaining if any increase in the 
value of the produce or in the productive power of the land has 
taken place, otherwise than by the agency or at the expense of the 
raiyat.” It followed, under this scheme, that if these raiyats failed 
to prove an implied contract at 4 fanams enforceable between the 
parties, and if the landlord succeeded in proving such a contract 
at 8 fanams, no further issue arose for decision. 


1918 

Jagaveeka 

Rama 

Ettappa 

V. 

ARUMUGAM. 


The course which the litigation took was this :: iThirty-eight suits 
w^ere begun in 1903, and, although the raiyats Came from different 
villages in the zamindari, and had paid the garden rate for very 
varying terms, one alone, taken as typical of the rest at any rate so 
far as concerns the present appeal, was gone into. It was the suit 
brought by Arumugam Chetti, of the village of Pumalaigandu, in 
the zamindari of Gandamanaickanur. The common state of facts 
was this. At some date, which varied a good deal from case to 
case, the raiyat had made a well or tank at his own expense to water 
the land, which had been “ punja ” or dry land before, and there- 
after, thanks to the water supply, he resorted to garden cultivation. 
No permission for the woking of these wells was required on the 
part of the zamindar. Rent had previously been paid at the rate 
of 4 fanams per guli, the usual “ dry ” rate : thenceforward, it 
was always demanded and paid at the rate of 8 fanams per guli, 
which was alleged to be the usual rate for “ garden ” cultivation. 
There seems to have been no demur to the 8 fanams rate till 1903, 
-and presumably pattas and muchalkas at this rate were regularly 

exchanged, in accordance with the Act. 


Arumugam Chetti, the selected plaintiff, pleaded, rather 
indefinitely, that the field in question “ was a punja land, bearing 
4 fanams rate of assessment,” but that since the well had been sunk 
■“ the defendant had been charging garden assessment,” without 
having any right to do so. The zamindar did not deny the raiyat’s 
statement quoted above, but, besides relying on the actual payment 
of rent without dispute at the rate of 8 fanams, pleaded “ a long- 
standing custom for the zamindar to collect teerva from the raiyats 
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according to the following rate — (l.) from 8 fanams to 10 fanams 
per guli for garden cultivation ; and that, “ in the said zamindari, 
the faisal rates have been fixed in fasli 1210 at 15 fanams per guli 
for garden cultivation. ’ The record leaves the actual course taken 
at the trial on these pleadings somewhat conjectural. 


AKUMOGAM. . , . .j £ 

The Sub-Collector rejected the zamindar s evidence of custom, 

and made decrees in favour of the raiyats, observing that their 
lands were “ lands formerly paying punja rates (4 fanams).” He 
appears to have understood the custom pleaded by the zamindar to 
have been “ a general custom to charge enhanced rents for garden 
crops, when raised by plaintiffs, irrespective of any improvement or 
alteration in the land made at plaintiffs' expense.” and he held such 
a custom to be bad in law, as being contrary to the policy of the Act, 
relying on / 'enkatasiri Raja v. Pitchcimi ( 1 ) and Fischer v. Kamakshi 
PilhuiX) There is nothing in his judgment to show that a contract 
existing before the wells were made, for a rent at the dry rate of 
4 fanams was either expressly proved on the one hand, or expressly 
questioned on the other, but there is good ground for thinking that 
the case could not have taken the course it did, unless the zamindar 
had conceded the existence of such a contract before the wells were 
made, and had alleged its supersession by another contract, since 
the payments at the garden rate began. In the High Court on the 
first hearing (3) Subramania Ayyar J. says in terms that m the 
Lower Courts the parties throughout proceeded in all these cases on 
the footing that there were no facts to try, except as to the existence 
of the alleged custom," and then proceeds to discuss the validity of 
such a custom, and whether or not the alleged contract to pay at 
the 8 fanain rate was or was not nudum pactum. This is only 
consistent with his having taken the view above stated of the course 
of the case at the trial on the arguments presented to the Court. 
Twenty-seven of these suits were appealed to the District Judge. 
In these cases the maximum period since the wells were made and 
payment of the garden rate of rent began was eighteen years. 
Eleven others, in which the period was over forty years, and there- 
fore went back to a date before the passing of Act VIII. of 1865. 
had been reserved by the Sub-Collector for separate trial. 


(1905) I. 1.. R. 28 M. 444. 

447 . 


(1) (1880) I. I,. K.9M, 27. 

(2) (1897)1. L. K.21 M. 136. 
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The District Judge allo^ved these appeals and made an order for 
a remand. On appeal to the High Court there was a difference of 
opinion on the first hearing, and on a second, under s. 15 of the 
Letters Patent, the order of the District Judge was affirmed and the J^^^^veera 
cases were sent back to the Sub-Collector. It is important to 
observe two things: (l.) the zamindar had not appealed against 
the order as actually made by the District Judge ; he appears to 
have been satisfied with it as it stood, whatever its true meaning 
and effect might be ; (2.) the High Court interpreted that order as 
meaning merely that the Sub-Collector ought to try the question, 
whether a presumption of the fact of an implied contract arose in 
any particular case, on the facts of that case, and declared that 
“ Under the order of remand it is not competent to either party to 
reopen the question of custom raised in the first preliminary issue. ” 
Accordingly, neither on the remand nor in the subsequent pro- 
ceedings until the appeal to their Lordships’ Board has this question 
of custom been further raised. As the now appellant acquiesced 
in its being thus disposed of, and as the judgment appealed against 
accordingly does not deal with it, their Lordships cannot now 
entertain this point as a ground of appeal. It is enough to say that, 
if the custom was meant to refer to the determination of rates of 
rent “ according to local usage, ” the evidence was irrelevant, unless 
and until it appeared that no contract, express or implied, had been 
made on the subject ; and if, on the other hand, it was meant to be, 
as the Sub-Collector understood, a general custom to enhance rent 
if the tenant enhanced the value of the land at his own expense, 
then the zamindar was asking the Sub-Collector to do what the Act 
forbade him to do, at any rate then, in the last resort, and in default 
of proof of contract or of varam he came to fix a rent which he 
considered to be just. It never appears to have been suggested that 
what was meant was a custom of the country, with reference to 
which the raiyats or their predecessors must be deemed to have 
contracted when they began to occupy the land in the first instance, 
or that the zamindar’s claim was merely to have the original contract 
applied to new circumstances according to its terms, and was not a 
claim to alter those terms, and to imply a new contract for that 

purpose. 


The hearing upon the remand took place in 1907. By this time 

26 
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seventeen of the thirty-eight suits of 1903 had been disposed of, or 
in some way had disappeared ; but further suits had been brought 
for 1904 and 1905, respectively thirty-one and thirty-eight. Ihus 
ninety suits were eventually dealt with ; but again the suit of Arumu- 
gam Chetti was treated as typical of all, though he had paid this 
enhanced rate for the first and only time in fasli 1311, the year 
before suit.” Again the Sub-Collector decided for and the District 
Judge against the raiyats, though neither Sub-Collector nor District 
Judge was the same person who had officiated before. Again, on 
appeal to the High Court, the raiyats succeeded, and now it is the 
zamindar who appeals to their Lordships’ Board, 


The judgment of the High Court, now appealed against, says, “ in 
the present suits it is admitted that, prior to the construction of the 
wells, the tenants had always been paying the uniform punja rate 
of 4 fanams a guli for the suit lands, and this as far back as can be 
traced.” From such facts it would be a legitimate inference that a 
contract to hold the lands at a 4-fanam rate of rent might be implied, 
and, when this is taken in conjunction with the terms of raiyati 
tenure, such a contract has at any rate an element of fixity, since so 
long as the raiyat’s rent is paid the zamindar cannot dispossess him 
against his will. It need not necessarily be inferred that such an 
implied contract gives a right of occupation at the punja rate in 
perpetuity. It would be enough for the purpose of the present case 
if its duration is implied to be so long as circumstances affecting the 
holding remain unchanged, otherwise than by the labour and outlay 
of the raiyat himself. This is the basis of the decisions in favour of 
the raiyats. How then is another and subsequent contract to be 
implied replacing the contract at the “ dry ” rate by a new one at 
the “ garden ” rate ? I'he District Judge found as a fact, at the 
second hearing in his Court, that, in view of the long continuance 
of payments of rent at the garden rate, in each and every case 
there was an implied contract to go on paying those rates, if not as 
long as the relationship of landlord and tenant continued, certainly, 
as long as the conditions remained unchanged,” and on this Ayling 
delivering the judgment of the High Court, which is now under 
review, says : “ The existence of an implied agreement is deduced 

mainly from the payment of the enhanced rate by the litigating 
tenants for a number of years varying from two to forty. The 
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corroborative evidence is meagre, but I am not prepared, on second J* 

appeal, to set aside the District Judge^s finding in this respect.” 1918 

, . , V , r JAGAVEERA 

The question for their Lordships then comes to be that or con- rama 
sideration for the subsequent agreement at garden rate thus implied. Ettappa 
What is this consideration to be ? The mere letting of the land by Arumugam. 
the landlord will not do, for it was let at the dry rate already, and 
the raiyat was entitled to continue in occupation at that rate, and 
no fresh consideration therefore moved from the landlord for the 
raiyat’s assumed promise to pay at the 8-fanam rate. The District 
Judge appears to have found consideration in the landlord’s absten- 
tion from exercising his right to resort to the varam system, if the 
raiyat refused to consent to pay at the rate of 8 fanams, but. under 
the Act, if there was an implied contract for the 4.fanam rate, that 
contract had to be enforced, and there was no question of resorting 
to the varam system. By the admissions such an implied contract 
did exist. As, by consent, all the cases have been treated as typified 
sufficiently by Arumugam Chetti’s case, no point can be made that 
in the cases where the 8-fanam rate had been paid for over forty years 
the question arose before the Act of 1865 was passed ; but, even if 
it could, there is no evidence that there was any varam in the 
village in question. If it be said that at any rate the landlord could 
have put the tenants to the trouble of proceedings in the Sub- 
Collector’s Court and forbore to do so, there is no evidence that there 
was actually any such forbearance. Besides, if he had done so, still, 
by the hypothesis, proof of the implied contract for the dry rate 
would have promptly defeated him, nor can it be said that a valid 
•consideration can be found for the abandonment of the raiyat’s 
rights in the zamindar’s submission not to raise a hopeless and 
groundless dispute of those rights, any more than a promise to pay a 
sovereign in satisfaction of a debt of a guinea is supportable by the 
■consideration that it saves the creditor the trouble of bringing an 
undefended action for the larger sum. 


The High Court therefore concluded that the implied agreement to 
pay the 8-fanam rate, though found as a fact, could not be enforced 
for want of consideration, and accordingly if the contract to pay 
the 4-fanam rate still stood it was enforceable. Some contention was 
raised that the raiyats were estopped by their conduct in paying the 
garden rate, but this estoppel in pais, for what it might be worth, 
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rested on an implied representation of some existing fact» on the 
1918 faith of which the zamindar had changed his position, and of this 

, . there was no evidence. The contention was really only the implied 

J AGAVkERA 

Rama contract for the garden rate in another form. A further argument 

has been advanced, turning on the supposed true intent of the 

Arumugam. original contract for the 4-fanam rate, namelv, either that it was a 

promise to pay the 4-fanam rate so long as the land should remain 
dry, and then, if garden cultivation should take place, to determine 
that contract, leaving the parties to make a new one, express or 
implied, and in default to resort to the varam system, or else, in the 
alternative, that there never had been two implied contracts, but 
really from the beginning only one, to the effect that the raiyat 
would pay at the 4-fanam rate for the land while dry, and at the 
8-fanam rate or some appropriate garden rate for the land when 
under garden cultivation, no matter at whose expense the water 
supply should be procured, and this as the legal result of this tenure 
having originated historically, as it is said, in a division of the 
produce of the holding, such as it might be from time to time, between 
raiyat and zamindar in accustomed proportions. To both argu- 
ments there must be the same answer. 'I'he zamindar throughout 
contended for a new contract, arising in each case when the 8-fanam 
rate first began to be paid, and this is what the District Judge found 
and the High Court accepted. No case was made below, when the 
facts were examined or admitted, that the question was merely one 
of applying a very ancient agreement to new circumstances in accord- 
ance with its terms ; nor would it be easy, to say the least of it, 
to suppose that any raiyat voluntarily agreed to have his rent 
enhanced whenever his own outlay should have rendered an 
improved mode of cultivation possible. Furthermore, such a theory, 
if applicable at all, is of general application and is repugnant to the 
whole scheme of Act VIII. of 1865, which is based on the idea of 
making contract paramount, even when it is only implied, and of 
recognizing agreed rents in supersession of division of the produce, 
which is to be resorted to only if no contract for a rent can be proved 
and if the fixing of rent according to the local rate is objected to. 


In the result the whole case now turns on the question whether 
there was any consideration for the new promise to pay at the rate 
of 8 fanams for land, which was already held on a binding contract 
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of tenancy at the rate of 4 fanams per guli. Their Lordships agree 
with the High Court that the answer must be “ none.” If the cases 
had been examined separately, if distinctions had been drawn 
between cases where the higher rate was paid for forty years and 
cases where it was only paid once or twice, if the possibility of 
presuming a lost patta at 8 fanams or lost proof of consideration had 
been mooted, if the origin of these tenancies had been investigated 
and the terms of the original contracts fully discussed, other ques- 
tions might possibly have arisen. As it is, their Lordships must 
deal with the case as they find it. They will humbly advise His 
Majesty that the appeal should be dismissed with costs. 


J. C. 
1918 

Jagaveera 

Rama 

Ettappa 

V. 

Arumugam, 


Solicitor for appellant : Douglas Grant. 
Solicitors for respondents : T. L. WilsoJt Co. 
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RADHA CHARAN DAS AND ANOTHER . . RESPONDENTS. /«^18. 

ON APPEAL FROM THE HIGH COURT IN BENGAL. 

Revenue Sale — Notification — **Offi<Ml Gazette** — Calcutta Gazette — 

Government Vernacular Gazette — Bengal Land Revenue Sales Act 
(XI. of 1859), ss. 6, 33. 

The ‘^ofScial Gazette*’ in which by s. 6 of Act XI. of 1859 a 
notification is to be published of the revenue sales therein referred 
to is the Calcutta Gazette. A sale is not ‘‘contrary to the provisions 
of this Act” witliiu s. 33 by reason of no notification having been 
published in a Government vernacular Gazette circulating’ in the 
locality. 


Appeal from a judgment and decree of the High Court (July 1, 
1913) reversing a decree of the Subordinate Judge of Cuttack. 

In 1909 an estate in Orissa then owned by the appellants was 
put up for sale for arrears of Government revenue, a notification of 
the sale having been published in the Calcutta Gazette^ and was 
purchased by the respondents. 


* Bresent: Lord Shaw of Dunfermline, 
Amber Ali, and Sir Walter Fhillihore, Bart. 
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The Commissioner having rejected an application by the appel- 
lants to set aside the sale, the appellants instituted the present suit 
with that object. By their plaint they submitted that a notification 
of the sale in the Government vernacular Gazette for Urya was 
necessary under s. 6 of Act XL of 1859 ; they alleged that by reason 
of the omission so to notify the sale the estate had been sold for an 
inadequate price, and they had suffered substantial injury. 

It appeared that the practice in Bengal was that all notifications 
required by law to be made by local Governments were published 
in the Calcutta Gazette^ selected portions being translated and 
published in the Government vernacular Gazettes. In 1S95 the 
Government of Bengal, in revising the matters so to be notified in 
the Government vernacular Gazette for Urya, ordered that the 
publication of revenue sale proclamations should be discontinued* 
Notification of revenue sales in the Urya Gazette was resumed in 
1911. 

The Subordinate Judge held that a notification in the Urya 
Gazette was necessary under s. 6, and that the omission rendered 
the sale void, even if substantial injury was not proved under 
s. 33. He found as a fact that the price was not inadequate for a 
revenue sale, but on the ground above stated decreed the suit. 

The High Court reversed the decree. The learned judges 
(Richardson and Newbould JJ.) held that the notification in the 
Calcutta Gazette was a sufficient compliance with s. 6 of the Act* 
They were further of opinion that, in any case, under s. ‘3 the 

4 

omission to publish a notification in the Urya Gazette would not 
have rendered the sale void, since no substantial injury had resulted 
therefrom. 

1919, June 18. Duiuie K,C, and T, /F, Ramsay for the 
appellants. Under s. 6 of Act XI. of 1859 a notification of the sale 
should have been published in the Urya Government Gazette. 
When a vernacular Gazette exists “ the official Gazette ” referred 
to in that section is not solely the Calcutta Gazette. The word 

Gazette ” in s. 6 must be read as including the plural under the 
General Clauses Act (X. of 1897), s. 13. It was expressly held by 
a Full Bench in Lala Alobarak Lai v. Secretary of State for India (l) 


(1) (1885)I.L. R. n C. 200. 


VOL. XLV.] 


INDIAN APPEALS. 


2or 


that failure to comply -with s. 6 rendered the sale void, apart from 
inadequacy of price. That decision was not overruled by Gobhid 
Lai V. Ramjanam Misser (l) ; that appeal did not arise under s. 6, 
but under s. 17. The evidence shows that the price was inadequate. 

Kenworthy Broum for the respondents. The notification in the 
Calcutta Gazette was a sufficient compliance with s. 6. But. in any 
case, under s. 33 an omission to publish a notification in the ver- 
nacular Gazette did not avoid the sale in the absence of proof of 
substantial injury. The judgment of the Board in Gobind Lads 
Case (0 refers expressly to irregularities in publishing the sale, and 
is applicable. The decision in Tassaduk Rasul Khan v. Ahmed 
Husain (2), under the provisions of ss. 289. 290, and 311 of the Code 
of Civil Procedure, also strongly supports the respondents. 

[He was stopped.] 


J. C. 

1918 


Shar- 

FUDDIN 

IIOSSAIN 

V 

Radha 

Chahah 

Das. 


The judgment of the Board was delivered by 

Lord Shaw of Dunfermline. This is an appeal from a judg- 
ment and decree of the High Court at Calcutta, dated July 1, 1913. 
That decree reversed a judgment and decree of the Subordinate 
Court of Cuttack, dated March 30, 1911. 

The suit was one to set aside a sale for arrears of Government 
revenue. The sale had been conducted under the provisions of the 
leading statute, Act XI. of 1859. 

By s. 33 of that statute it is provided that no such sale ‘‘ shall be 
annulled by a Court of justice, except upon the ground of its having 
been made contrary to the provisions of this Act, and then only on 
proof that the plaintiff has sustained substantial injury by reason 
of the irregularity complained of.” The defect of procedure which 
is said not to be merely an irregularity but to amount to an illegality 
is this — that publication of the notification of sale was necessary 
in the Urya vernacular Government Gazette, circulating in the 
district. By order of the Lieutenant-Governor, manifestly made 
for purposes of public convenience, it was provided that a notifica- 
tion of sales should not appear in that publication. On the hypo- 
thesis, which is by no means admitted, that non-publication in the 
Urya Gazette was an irregularity, the question for the Board is 
whether the omission was an illegality. 


(1) (1893) L. R. 201. A. l65. 


(2) (1893) L. R. 20 I. A. 176, 
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'I'he main provisions applicable to the conduct of sales, namely, 
those of ss. 3, 5, and 6 of the statute, were in all points complied 
with. 'I'hose sections provide, not only for notification in the 
“ official Gazette,*’ which is, on the proper interpretation of those 
sections, the official (iazette published in Calcutta, but they also 
make provisions for a local mode of communication in the par- 
ticular district, namely, “ in the language of that district, in the 
office of the collector,” otherwise as set forth in s. 3. In these 
circumstances their Lordships are of opinion that no ground has 
been made out in the present case for the argument that this sale 
has been made by procedure contrary to the provisions of this Act. 

I'heir Lordships are of opinion not only that there has been no 
contravention of the provisions of the statute, but that, even if 
their view was that any irregularity had been committed, upon 
which it is not necessary to enter further, there has been no proof 
offered that any substantial injury arose to the appellants in con- 
sequence of the irregularity complained of. On the latter point 
all the Courts below are agreed, that is to say, that it is not estab- 
lished that the appellants bring forward a case of any substantial 
injury attributable to the irregularity which they allege. The 
essential conditions for setting aside the sale have accordingly not 
been satisfied. 

In those circumstances their Lordships do not doubt that the 
High Court have come to a correct conclusion, and they will humbly 
advise His Majesty that this appeal be dismissed with costs. 

Solicitors for appellants : T. Z. Wilson Co, 

Solicitors for respondents : Rauketu Ford Chester, 
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SURYANARAYANA AND OTHERS APPELLANTS ; 

AND 

PATANNA AND OTHERS RESPONDENTS. 


ON APPEAL FROM THE HIGH COURT AT MADRAS. 


J.C.* 

1918 

1 . 


liiatn — Losi Grant 1)1/ Xative Midcr — Oiiniership of Soil — Kudivaram — 
Prei(umption — Madras Scgulatioti XXXI . of 1802 — Estate ^*> — 
Madras Estates Land Jct\ (T. of 1908, .s. 3, sah-s. 2{d). 

Ill tlie absence of evidence as to tlie terms of an iuam grant 
made by a native ruler before British rule there is no presumption 
of law that the grant was only of the royal revenue from tlie land, 
and not of the soil. 

Having regard to the terms of Madras Regulation XXXI. of 
1802, the entry of an agraharain village in an inam register as having 
been granted by a Reddi king in 1373, and enjoyed by the grantee’s 
successors for 429 years, shows conclusively that the soil of the 
village was granted, there being, in the present case, duinbalas, also 
eiddence as to the way in which the inamdars had treated the 
lands, which supported that view, and no evidence that at tlie date 
of the grant there Avere tenants having occupancy rights. 

The village so entered consequently is not one * * of which the 
land revenue alone has been granted,” so as to be an ‘^estate” 
•within s. 3, sub-s. 2 (d), of the Madras Estates Land Act, 1908; 
and the inamdars therefore can maintain suits in the civil Court 
to eject tenants under leases made prior to 1908 for terms which 
have expired. 

Consolidated Appeals from a judgment and three decrees of 
the High Court (October 9, 1913) affirming decrees of the District 
■Court of Kistna, which set aside decrees of a District Munsif’s 
‘Court. 

The appellants held about two-thirds of the inam village of 
Korragunta in the Northern Circars. The respondents severally 
held from them parcels of land therein under leases entered into at 
recent dates but prior to 1908. Each lease contained the following 
•or a similar clause : “ As I have taken the land temporarily for 

cultivation, and as I have no zeroyati thereto, you shall take posses- 
sion thereof at the end of the term without need of relinquishment 

* T resent : Lord Atkixsox, Sir John Ei>ge, and Sir Walter 

t 

pHiLLiMORE, Bart. 
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by me.*' It appeared from the evideiice that at, or shortly before, 
the dale of each lease the parcel leased had been vacant. 

The appellants brought three suits in the Court of the District 
Munsif of Masulipatam to eject the respondents, each of whom 
pleaded that the parcel leased to him constituted an “ estate/’ or 
part of an “ estate/’ within s. 3, sub s. 2 (//). of the Madras Estates 
Land Act, 1908, and that consequently under s. 189 the Revenue 
Court alone had jurisdiction. I'he suits were tried together 

throughout. 

'I'he terms of the inam grant under which the appellants held 
could not be proved. 'I'he earliest history of the village appeared 
from the back of a dumbala dated 178^1. It was there stated to have 
beed granted by a Redd! king in 1373 to Brahmins as a “ sarva ” 
agraharam, paying nothing to the circar, and to have been con- 
firmed by succeeding rulers at various dates. Dumbalas dated 
1785, 1796, and 1797 allowing the inamdars to remove the crops 
were produced. The village was entered in inam registers, the 
earliest being dated 1/97, as a sarva agraharam, the original grant 
bein>' stated to have been as above mentioned. There was no 
evidence that at the date when the grant was made or confirmed 
any person other than the inamdars was in occupation of the lands 
under any claim of permanent right, or at all. 

A considerable body of evidence was adduced by the plaintiffs 
to show that for a period of about twenty years the Inamdars had 
dealt with the land and the tenants upon the basis of being owners 
of the soil. Some evidence to the contrary was adduced by the 
defendants, and it was also proved that in 1845 the inamdars, who 
prior to that date had not resided in the village, came to live there 
in order to facilitate the collection of the rent. 

'I'he District Munsif made decrees for ejectment. He held that 
there was no presumption that the grantees did not own the kudi- 
varam, and that the respondents, upon whom the onus lay to show 
that the Court had not jurisdiction, had failed to prove the necessary 

facts. 

'I'he District Judge upon appeal set aside the decrees, holding 
that the village was an estate within s. 3, sub s. 2 (^), of the Act. 
He said that it had been laid down in a series of judgments and in 
the Fifth Report that the ancient Indian rulers had no ownership 
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in the soil, but only a share in its produce ; it was therefore to be 
inferred that the grant was only of the royal revenue. That view 
was supported by the fact that the grant was to Brahmins, and by 
the evidence that prior to 1846 the inamdars had not resided in 
the village. He considered that the evidence did not prove that the 
appellants owned the kudivaram, so as to displace the presumption 
of law v/hich he held arose. He further held that the exception in 
s. 8 of the Act applied only when an inamdar, who bad not pre- 
viously the kudivaram, acquired it in the whole of the inam lands. 

The decision of the District Judge was affirmed by the High 
Court ; the appeal is reported at I. L. R. 38 M. 608. The learned 
judges (Sadasiva Aiyar and Spencer JJ.) upon their view of the 
authorities agreed with the view of the District Judge that there was 
a presumption of law that the grant had been only of the royal 
revenue from the land ; they concurred in his finding that that 
presumption was not displaced by the evidence. They further held 
that the inamdars had not subsequently acquired the kudivaram 
so as to bring the cases within the exception to s. 8 of the Act. 

1918. May 30, 31 ; June 3, 4, 6. De Gruyiher K.C. and Ken- 
worthy Brown for the appellants. The lands in suit are not an 
“ estate,^’ or part of an “ estate,” within s. 3, sub-s. 2 (^/), of the 
Madras Estates Land Act, 1908, The respondents were seeking 
to exclude the juiisdiction of the civil Court ; the onus was therefore 
upon them. It was not shown that at the date of the grant, or when 
it was confirmed, there were any persons in occupation other 
than the grantees ; it is probable that in 1372 the land was waste. 
Under these circumstances it cannot be presumed that the grant 
was of the* revenue only. The decisions relied on do not establish 
as a general proposition that a grant to an inamdar is to be pre- 
sumed to have been a grant of the revenue only. [Reference was 
made to Vaman v. Collector of Thana (l). Ravjt Mandlik v. 
Dadaji (2), Rajya v. Balkrishna Gangadhar (3), and Bhadrayya v. 
BapayyaX^ Cases in which it appeared, or was to be inferred, 
that there were tenants other than the grantees at the date of the 

(1) (1869) 6 Bam. H. C. (.\. C. J.) (2) (1875; I L. R. 1 B. 523. 

191. (3)(I905)I. L. R.29B. 415. 

(4) (1910) 21 Mad. L. J. 803. 
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grant are to be distinguished ; so also are cases of grants for 
services. The Madras High Court in the present and some other 
cases has given effect to the presumption, but the decisions of that 
Court in Kadambi Ja^aimatha v. Pidtkiii K uiumbarayudu (l) and 
Vtrab/tadrayya v. Sonii Venkamma (2) support the appellants ; the 
latter related to a sarva agraharam and is therefore particularly 
applicable. The contention that the ancient rulers of India 
claimed no ownership of the soil is not established by authority. 
It is entirely inconsistent with the preamble to Madras Regu- 
lation XXXI. of 1802 : see also Fifth Report, vol. 2, p. 84. 
J'he Government, whether before or after British sovereignty, 
was competent to grant all rights in the land, subject to rights 
of occupancy tenants, if any. The entries in the inam registers 
kept under s. 15 of the Regulation show that the soil was granted, 
and that view is supported by the dumbalas. 'I'he tenants by the 
leases, which were prior to 1908, expressly recognized that no occu- 
pancy right existed and covenanted to give up possession. Further, 
at the date of the leases the parcel leased was vacant, or was being 
cultivated by the inamdars ; if any outstanding kudivaram had 
existed it was therefore acquired by the appellants by surrender, 
and the cases fall within the exception to s. 8 of the Act : Ponnu’ 
samy Padayachi v. Karuppudayan. (3) The statutory presumption 
under s. 6 of the Act does not arise, as the kudivaram w^as in the 
appellants when the Act was passed. 


Dube for the respondents. Sect. 3, sub-s. 2 (^), of the Act applies. 
Decisions in India establish that in the absence of evidence as to the 
terms of an inam grant it is to be presumed that it was only a grant 
of the revenue : Krishnarav Ganesh v. Rangrai^ (v) ; V aman v. 
Collector of Thana (5) ; Ravji Mandlik v. Dixdaji (6) ; Ramchandra 
Mantri v. Venkatarao (7) ; Rajya v. Balkrishna Gangadhar (8J ; 
Narasimhttlu v. Norasimhulu (9) ; Lakshmi Narasimha Rao v. 
Sitaramas 7 vami (lO) ; Venkaia Narasimha v. Subba Reddi {yX') \ 


(1) (1914)1. L. R. 39 M. 21. 

(2) (1913)24 Mad. L. J. 659. 

(3) (I9l4) I. L. K. 38 M. 843. 

(4) (1867) 4 Bom. H. C. 
(A.C.J.) 1. 

(5) 6 Bom. II. C. (A.C.J.) 191. 


(6) I. L R. 1 B. 523, 

(7) (1882) 1. L. R. 6 B. 598. 

(8) I. D. R. 29 B. 415. 

(9) (1906) 16 Mad. L. J. 433. 

(10) (1913)24 Mad. L. J. 288. 

(11) (1913) 24 Mad. L. J. 655. 
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Ve?ikata Sastruht v. Sitaramudu, (l) A cultivating tenant in 
Madras is prima facie the owner of the kudivaram : Venkatona- 
rasimha Naidu v. Daiidamtidi Kot'^yya (2) ; Cheekati Zamindar 
V. Ramasooru. (3) U'he ancient rulers were not owners of the 
soil, but had a right only to the royal share of the produce : 
Mitra, “Land Law of Bengal'’ (Tagore Lecture, 1895), pp. 6, 22, 
24; B. H. Baden Powell, “Village Communities in India , ” 
ch. 5, ss. 2, 3 ; so also as to to rajas in the Northern Circars ; 
Fifth Report, vol. 2, pp. 2, 3, 6, 8, 11, 12, 14. The word 

“land” as used in Madras Regulation XXXF. of 1802, in the 
Report of the Tnain Commission, and in the title-deed issued by 
it, does not mean the land iiself as distinguished from the revenue 
out of the land. The inam grants regranted by the Inam Com- 
mission were grants of revenue : Inam Commission Report, Appx., 
p. xiii. It cannot properly be inferred that the land was uncultivated 
at the date of the grant ; so far back as the evidence extended it 
was under raiyats. It was found as n fact that the land was zaraiti 
land. The fact that the grant was to Brahmins, who moreover 
appear to have resided elsewhere prior to 1846, strongly supports 
the view that the kudivaram was not granted. 'I'he kudivaram 
right did not come to an end upon the land being temporarily 
unoccupied, but was merely in abeyance. The right exists until 
taken away by transfer or succession ; it cannot be acquired by an 
implied surrender : Zamindar of C/iellapalli v. So?naya{'^) \ ss. 10, 
62, of the Act. [Reference was also made to the preambles to 
Madras Acts IV. of 1862 and VIH. of 1569, and to Madras Act VIII. 
of 1865, passim.] 
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July 1. The judgment of Iheir Lordships was delivered by 

Sir JOHN' Edge. 'Ihis is a consolidated appeal from three 
decrees dated October 9, 1913, of the High Court at Madras, which 
affirmed decrees dated March 4, 1912, of the District Judge of 
Kistna, by which decrees dated April 18, 1911, of the Additional 
District Munsif of Masulipatam were set aside and the plaintiffs' 
iiuits w'ere dismissed. 

The suits in which these appeals have arisen w^re brought on 


(1) (1914) I. L. R. 38 M. 891. 

(2) 0897) I. L. R.20M. 299. 


(3) (1900) I. L. R. 23 M.318. 

(4) (1914)I. D. R. 39 M. 341. 



214 


INDIAN APPEALS. [L. R. 


J. C. 
1918 

SURYANA- 

KAYANA 

V. 

Patanna. 


July 10, 1909, in the Court of the District Munsif of Gudivada, and 
were suits of ejectment from agricultural lands situate within 
the agraharam village of Korragunta in the Northern Circars 
of the Presidency of Madras. The plaintiffs are inamdars of the 
village, holding under an inam grant of 1373 from a Reddi king of 
the district. The defendants are agricultural tenants who, or 
whose predecessors in title, at various times within very recent 
years and before July, 1903, were respectively let into possession 
by the inamdars under agreements for terms, which expired in each 
case before the suits of ejectment were brought. By these documents 
of tenancy the defendants or their predecessors in title agreed with 
the inamdars to quit possession of their holdings on the determina- 
tion of the term for which the lands were let to them, and without 
claiming any zeroyati right in the lands. 


In their written statements the defendants alleged that the 
agraharam village is an estate within the meaning of s. 3 of Act I. 
of 1908 (the Madras Estates Land Act. 1908). and in the alternative, 
and if the agraharam is not an estate within the meaning of the 
Act, then the defendants alleged in their written statements that 
they or their predecessors in the holdings had been cultivating the 
lands long before the formation of the agraharam, had acquired 
permanent rights of occupancy in the lands, and had enjoyed the 
lands with such rights to the present time. It was denied that the 
defendants held the lands for temporary terms as alleged in the 
plaints, and it was stated that if it were proved that agreements 
of tenancy had been executed by which the lands were to be held 
for terms and were to be quitted on the exolration of the terms it 
was not admitted that such documents were executed willingly 
by the defendants or their predecessors or with any knowledge of 
their provisions. If the last statement meant anything it must 
have meant that the inamdars had by fraud and the exercise of 
undue influence procured the execution by the defendants or their 
predecessors of the agreements of tenancy under which the defen- 
dants held the lands occupied by them. It may be mentioned al 
once that no evidence to suggest that there was any foundation of 
truth for that statement lias been brought to the attention of their 
Lordships, and it may be dismissed from consideration as unfounded. 

If the lands from which the inamdars are seeking to eject the 
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defendants are part of an estate within the meaning of s. 3, sub- 
s. 2 of the Madras Estates Land Act, 1908 (Act 1. of 1908), 
as the defendants allege, the civil Court had no jurisdiction to enter- 
tain the suits. The Munsif, who tried the suits, found on the 
evidence that the agraharam village in question was not an estate 
within the meaning of the Act. and, finding the other issues in favour 
of the plaintiffs, made a decree of ejectment and for mesne profits 
in each suit. The District Judge on appeal decided that the agra- 
haram village was an estate within the meaning of s. 3, sub-s. 2 (//), 
of the Act, and dismissed the suits. The High Court on appeal 
directed that the plaint in each ,case should be returned to the 
plaintiff in order that it might be presented to the Court of Revenue. 
It is from these decrees of the High Court that this consolidated 
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As the decision of this appeal mainly depends on the question as 
to whether the agraharam village is or is not an estate within the 
meaning of s. 3, sub-s. 2 (*/), of the Act, it is necessary to see how an 
estate for the purpose of the Act is thereby defined. Clauses {a), 
{b), (r), and {e) of s. 3, sub-s. 2, do not apply in this case, and need 
not be referred to. Sect. 3, so far as it is applicable here, is as 
follows : “ In this Act, unless there is something repugnant in the 
subject or context : . . . . (2.) ‘ Estate ’ means , , . , {d) Any 
village of which the land revenue alone has been granted in inam 
to a person not owing the kudivaram thereof, provided that the 
grant has been confirmed or recognised by the British Govern- 
ment, or any separated part of such village 

The term '* kudivaram ” is not defined in the Act. It is a Tamil 
word, and literallay signifies a cultivator’s share in the produce of 
land held by him, as distinguished from the landlord’s share in the 
produce of the land received by him as rent. The landlord’s share 
is sometimes designated “ melvaram.” The “ kudivaram interest, ” 
an expression occurring in s. 8 of the Act, is apparently understood 
by the High Court at Madras as meaning a right to occupy land 
permanently. 

The grant of the village by the Reddi king to the predecessor in 
title of the plaintiffs has not been produced. It would be unreason- 
able to expect that at this longdistance of time it is still in existence. 
But that grant has been recognized and confirmed by the British 


216 


INDIAN APPEALS. 


[L. R. 


J-C 

1918 

SUKYANA- 

KAVANA 

V. 

Patanna. 


Government, and the question is, was it a grant of the revenue only 
of the village, or was it a grant of the proprietary right in the 
village, that is. of the soil of the village ? If it was a grant merely 
of the revenue obtainable from the village, the village is an estate 
within the meaning of the Act. On the other hand, if the grant 
included the soil of the village, the village is not an estate within 
the meaning of the Act, and tlie decree of the iNIunsif was right and 
should not have been set aside. 


It has been contented on behalf of the respondents that in the 
times when the Reddi kings ruled in this district the ownership of 
the soil of land in India was not in the sovereign or ruler, and that 
the right d the ruler was confined to a right to receive as revenue a 
share in the produce of the soil from the cultivator. Upon that 
assumption it was contended that the innm grant of 1373 could 
have been only a grant of the king’s share in the produce of the soil, 
that is, that the grant was a grant of land revenue alone and did 
not include the kudivaram. 'I’hat is an assumption which no Court 
is entitled to make, and in support of which there is, so far as their 
Lordships are aware, no reliable evidence. The fact that rulers in 
India generally collected their land revenues by taking a share of 
the produce of the land is not by itself evidence that the soil of lands 
in India was not owned by them and could not be granted by them ; 
indeed, that fact would support the contrary assumption, that the 
soil was vested in the rulers who drew their land revenue from the 
soil, generally in the shape of a share in the produce of the soil, 
which was not a fixed and invariable share, but depended on the 
will of the rulers. 


'I'he assumption contended for on behalf of the respondents was 
not recognized in Regulation XXXI. of lirlOZ. 'The opening words of 
that Regulation are instructive ; it is there recited : “ Whereas the 
ruling power of the provinces now subject to the Government of 
Fort St. George has, in conformity to the ancient usages of the 
country, reserved to itself and has exercised the actual proprietary 
right of lands of every description ; and whereas, consistently 
with that principle, all alienations of land, except by the consent 
and authority of the ruling power, are violations of that right > but 
whereas considerable portions of land have been alienated by the 
unauthorised encroachments of the present possessors, by the 
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clandestine collusion of local officers, or by other fraudulent means ; 
and whereas the permanent settlement of the land-tax has been 
made exclusive of alienated lands of every description ; it is ex- 
pedient that rules should be enacted for the better ascertainment of 
the titles of persons holding, or claiming to hold, lands exempted 
from the payment of revenue to Government under grants not being 
badshahie or royal, and for fixing an assessment on such lands of 
that description as may become liable to pay revenue to Govern- 
ment ; wherefore the following rules are enacted for that purpose.” 


J.C. 
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By that Regulation all grants for holding lands exempt from the 
payment of revenue made previously to February 26, 1768, in the 
Northern Circars shall be deemed to be valid, “provided that such 
lands may not have escheated to the State, or may not have been 
resumed and assessed for the public revenue since the period of 
those dates respectively ; and provided also that the present incum- 
bents or their ancestors did obtain and hold actual possession of the 
said lands previously to the dates hereinbefore specified.” The 
date thereinbefore specified, so far as the Northern Circars were 
concerned, was February 26, 1768. 

By s. 15 of Regulation XXXI. of 1802 it was enacted that a 
register should be kept in each zillah of the lands held exempt from 
the payment of revenue previously, in the case of the Northern 
Circars, to February 26, 1768, and that the registers should specify 
the denomination of each grant or sanad, the names of the original 
grantors or grantees, and the names of the present possessors, with 
other particulars. The earliest of such registers from which an 
extract was put in evidence in these suits was Mr. Oakes’ inam 
register. It appears from Mr. Oakes’ inam register that the whole 
of the agraharam village of Korragunta was granted by Sri Madana 
Verna Reddi to Ivaturi Naganaradhyulu, and had been enjoyed 
by his successors in title for 429 years. That entry in Mr. Oakes’ 
inam register affords, in their Lordships’ opinion, conclusive evidence 
that the grant of the agraharam village by the Reddi king v/as a 
grant not only of the revenue but of the soil of the village, and that 
conclusion is supported by the dumbalas which have been put in 
evidence in these suits, and it is also supported by the reliable 
evidence in these suits showing how the inamdars dealt with the 
lands of the village. It is not proved, nor is there any evidence to 
28 
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suggest, that at the date of the grant there were any tenants in the 
village holding lands with any rights of occupancy by custom or 
otherwise. 

By Act VI 11. of 1865 (Madras) it was enacted that inan^dars 
and other landholders should enter into written agreements with 
tlieir tenants, the engagement of the landowner being termed 
puttah and those of the tenant being termed muchilka. I'he puttah 
should contain, amongst other things, “ all other special terms by 
which it is intended the parties shall be bound.*' 'I'lie muchilka 
should, at the option of the landholder, be a counterpart of the 
puttah, or a simple engagement to hold according to the terms of the 
puttah. By the muchilkas w'hich were executed by the defendants 
respectively or their predecessors in title the term for which the 
lands were let to them was specified ; it was admitted that they held 
no zeroyati rights, and they agreed to quit the lands at the end of 
their term. All these muchilkas were made before the coming into 
force of Act I. of 1908, and it has not been proved that when these 
tenancy agreements were entered into, and the defendants or their 
predecessors in title were let into possession under them, any of 
the lands were, or had been, held by a raiyat with a permanent right 
of occupancy. 

The District Judge in setting aside the decrees of the Munsif and 
dismissing the suits, and the learned judges of the High Court in 
the decrees which they made, acted upon what they conceived to be 
a presumption of law, deduced by them from some decisions of the 
High Court at Madras and of the High Court at Bombay, to the 
cfTect that in the case of an inamdar it should be presumed, in the 
absence of the inam grant under which he held, that the grant was 
of the royal share of the revenue only, and they cited the decisions 
upon which they relied as authorities. Some of those decisions to 
w'hich they referred do not, upon an examination of them, support 
the opinions of those judges as to the presumption which they 
applied in lliese suits. In their Lordships* opinion there is no such 
presumption of law. But a grant of a village by or on behalf of the 
Crown under the British rule is in law to be presumed to be subject 
to such riglits of occupancy, if any, as the cultivators at the lime of 
the grant may have had. 

'Their Lordships will humbly advise His Majesty that this 
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consolidated appeal should be allowed with costs ; that the decrees 
of the District Judge and of the High Court should be set aside with 
costs ; and that the decrees of the Munsif should be restored and 
affirmed. 

Solicitor for appellants : Douglas Grant. 

Solicitors for respondents : Barroii\ Rogers Nevill. 
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GAURISHANKAR BALMUKUND .... APPELLANT; 

AND 1918 

CHINNUMAYA AND OTHERS Respondents. 

ON APPEAL FROM THE COURT OF THE JUDICIAL COMMIS- 
SIONER OF THE CENTRAL PROVINCES. 


Execution — Transfer to CoUector — Moj’tgage hy Judgment Debtor — 
Invalidity — Code of Civil Procedure (Act XIV, of 1882), s, 325-J. 

Wlieu the execution of a decree ordering the sale of immovable 
property has been transferred to the Collector under s. 320 of the 
Code of Civil Procedure, 1882, the effect of s. 325-A is that a mortgage 
of the property, or any part of it, made hy the judgment debtor 
while the Collector can exercise the powers given to him by ss. 322 
to 325 is absolutely void, and not merely void as against the 
Collector and those claiming under him. 

Magniram Fithiiram v. BaJeuhai (1912) I. L. R. 36 B. 510 
disapproved. 

Salu Bai v. Bajat Khan (1917) 13 Nagpur L. R. 130 approved. 


Appeal from a judgment and decree of the Court of the Judicial 
Commissioner (April 26, 1913) varying a decree of the District Court 
of Amraoti. 

The appellant in 1909 sued the respondents upon a mortgage of 
lands and two houses executed by the first respondent on July 22, 
1892. The other respondents had acquired interests in the property 
not material to this report. 

Prior to the date of the mortgage part of the land included in it 
had been ordered to be sold in execution of money decrees against 
the first respondent, and the execution of the decrees had been 

* Present '. Lord Shaw of Dunfermline, Sib John Edge, Mr. 
Ameer Ali. and Sir Walter Phillimore, Bart. 
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transferred to the Collector under s. 320 of the Code of Civil Pro- 
cedure, 1S8?. The execution of the decrees by the Collector under 
the provisions of ss. 320 to 325 was concluded in 1894. 

4'he respondents pleaded, inter alia, that by reason of s. 325*A 
of the Code the first respondent was incompetent to execute the 
mortgage. 

'riic additional District Judge held that the mortgage w-as void 
so far as it related to property included in that against which the 
decrees had been made ; he made a foreclosure decree confined to 
the mortgaged property not so included. His decree was subject to 
a condition arising out of facts not material to the present appeal. 

Upon appeal to the Court of the Judicial Commissioner the 
decree was varied by omitting the condition above referred to, but 
in other respects w'as affirmed. 

19 IS. June 13. Grayther A'.C. and Farikh for the appellant. 
Sect. 325-A affords no defence as regards the residue of the property 
returned to the judgment debtor upon the conclusion of the execu- 
tion proceedings, 'I'he section only avoids alienations as .against 
the Collector and those claiming under him. That view is in 
accordance with Magfiiram Vithuram v. Bakubai. (l) The contrary 
view taken in the Central Provinces in Murray v, Murat singh (2)^ 
in this case, and subsequently in Saiu Bat v. Bajat Khan (3) is 
erroneous. 

'I’he respondents did not appear. 

June 13. The judgment of their Lordships w’as delivered by 

Loro Shaw of Dunfermlink. By s. 323-.\ of the Code of Civil 

Procedure (.Act XIV, of 1 SS2) it is provided that " so long as the 
Collector can exercise or perform in respect of the judgment debtor’s 
immovable property, or any part thereof, any of the powers or 
duties conferred or imposed on him by sections 322 to 325 (both 
inclusive), the judgment debtor or his representative in interest 
shall be incompetent to mortgage, charge, lease, or alienate such 
property or part except with the written permission of the Collector, 

(2) (1907) 3 Nagpur L. R. 171. 
(3) 13 Nagpur L. R. 130. 


(i) I. L. R. 36 B. 510. 
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nor shall any civil Court issue any process against such property or 
part in execution of a decree for money.’^ 

In the present case the two salient facts are simply these : That 
in 1891 the Collector of the district came, under the Act, into 
oossession of the property in question ; and that, secondly, while he 
was still in possession of that properly a mortgage upon it was 
granted on July 22, 1892, by the judgment debtor. It is now sought 
to make that mortgage operative in the appellant’s favour by 
reason of this. It is contended that s. 325-A is not to be read in 
the complete and operative sense natural to the words, that is to 
say, of incompetency to mortgage such property, but must be 
read with an implied limitation. The limitation suggested is that 
there still remained in the judgment debtor a power to mortgage 
the property so as to become operative over any residue that might 
arise to the latter after the Collector’s administration had ended. 
It is the fact that the Collector’s regime has now ended, but it is also 
the fact that during his administration, namely, on July 22, 1892, 
the mortgage which is now founded upon was granted. 

Their Lordships have been referred to authority upon this 
question. That which is founded on by the appellant particularly 
is the case of Magniram Vithuram v. Bakubai. (l) Their Lordships 
are of opinion that that case was erroneously decided. Upon the 
contrary, the case of Murray v. Muraisingh (2), referred to in the 
judgment under appeal, and the case which has been decided recently 
by the Full Bench of the Central Provinces in 13 Nagpur L. R, 130, 
are, in the opinion of the Board, proper decisions and sound in 
law. 

In short, the sole point in this appeal is whether a declaration 
by statute that a judgment debtor shall be incompetent to mortgage 
his property is or is not to be read in the exact and plain sense 
which the words imply. It is not necessary to go into reasons for 
the statute, but if reasons were to be implied, it is manifest that a 
confusion of title of a somewhat extraordinary kind would arise if 
it was held that it was competent on the one hand for the judgment 
debtor to mortgage the residuary interest, so to speak, leaving, on 
the other hand, uncontrolled and unimpaired during the same time 
all those acts of administration by a Collector, which it is admitted 

(1) I. L. R. 36 B. 5l0. (2} 3 Nagpur L. R. l/l. 
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Their Lordships content themselves with holding that the judg- 
ments of the Courts below on this point are right, and they will 
humbly advise His Majesty that the appeal should be disallowed. 
No other point was taken upon the appeal. 'The respondents not 
having appeared, there will be no order as to costs. 


Solicitor for appellant : £. Dalgado. 


J. C.* 
1918 
July 16, 


Laudlord and I'cnant — Xotice to Quit — Test of Sufficiency — Service hy 
registered Post — Transfer of Proiiodif Act (/T. of 1882), 106. 

A notice to quit, though strictly accurate or consistent in its 
statements, may 1)0 effective, and should be construed ut res 
magis valeat (|uain |k rent. The test is, what would the notice 
mean to tlie tenant who is presumably eonversant with the terms 

and circumstances of the tenanev. 

« 

A notice proved to liave been i>roperly directed and posted 
(es])ecially if registered) is to be presumed to have reached the 
person to whom it is directed in the ordinary course of postal 
business, unless the contrary is jnoved. The fact that the receipt 
for a registered Utter is signed on behalf of the addressee by a 
person who is not proved to have had authority from him to receive 
it is no evidence tliat the letter did not reach the addressee. 

The appellants held certain lands consisting of 2 bighas 
2^ cottahs, formerly in the possession of one N. R., paying an 
annual rent of Hs. 'Jd to the respondents. The respondents sent by 
registered post to each of the appellants a notice to quit, purporting 
to refer to lands standing in the name of N. R. of which the appel- 
lants were in jmssession, paying Rs. 25 yearly rent, but stating that 
the lands were 6 cottahs in extent. The receipts for the registered 
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* Present: Lokd Atkinson, Sia .Iohn 
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letters were in some cases signed by the addressee and in some 
purported to be signed on his behalf. The appellants did not give 
evidence denying the receipt of the notices: — 

Held, that the notices were effective notices to quit the entire 
holding, and that the service was in compliance with s. IOC of the 
Transfer of Property Act, 1882. 


J. C. 

1918 

HaRIHar 

Panerji 

v. 

Ramsashi 

ROV. 


Appeal from a judgment and decree of the High Court (April 16, 
1915) affirming a decree of the Subordinate Judge of Hooghly. 

The suit was brought by the first group of respondents against 
the appellants and three limited companies (joined as pro forma 
respondents, in the Munsif^s Court. The plaintiffs alleged that they 
were the owners of certain land in village Char Ramkrishtopur, 
known as jama Nidhi Ram, which was in possession of the appellants 
as their tenants from year to year at an annual rent of Rs. 25, and 
that the tenancy had been determined by a notice to quit at the 
end of the Bengali year 1317 (April 11, 1911'). They claimed 
possession. 

The appellants by their written statement admitted that the 
land in suit consisted of 2 bighas 2i cottahs and that they paid to 
the plaintiffs a yearly rent of Rs. 25 ; they, however, pleaded that 
they held the land in ancestral mokurari mourashi right ; they also 
disputed the validity of the notice and its service. 

The Munsif dismissed the suit, holding that the terms of the notice 
were insufficient and the service improper. The Subordinate Judge 
reversed the decision on both points and remanded the suit for 
trial, and the High Court, upon appeal, affirmed that decision. 
The only questions before their Lordships consequently were 
w'hether the notice to quit was sufficient and properly served. 

The terms of the notice and the facts as to the service, which 
was by registered post, appear from the judgment of their Lordships. 

With regard to the notice, it was admitted by the appellants that 
the 2 bighas 2i cottahs of land of which they were in possession, and 
for which they paid Rs. 25 rent to the plaintiffs, had formerly been 
in the possession of Nidhi Ram, referred to in the notice. They 
disputed the validity of the notice owing to the reference to 6 cottahs, 
and they denied that the boundaries stated were those of the land 
which they held. It appeared that the appellants had leased to the 
defendant No. 1 1 6 cottahs of the land ; the respondents alleged 
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1918. June 7, 10, II. De Gruythcr K.C, •a.ViA Kenioorihy Brotvn 
for the appellants. The notice was not an effectual notice as to the 
holding having regard to the reference to 6 cottahs. It was delibe- 
rately given as to that part of the holding in order to embarrass 
the appellants in proving their title to mokurari rights in the whole. 
'I'he service was insufhcient under s. 106 of the I'ransfer of Property 
Act, 18S2. [Reference as to service by registered post was made to 
Jogmdro V. Dwarka A^a/h{\) and S/ibddini v. Durga Charan Z(77v\(2)l 


Branson and Dube for the respondents (being called on only as 
to the sufficiency of the notice). The appellants mast have under- 
stood that the notice referred to the entire holding formerly in the 
possession of Nidhi Ram. Having regard to the authorities, it was 
a sufficient notice to quit. 

['They were stopped.] 


De Grnyther K .C, replied. 

July 16. rhe judgment of their Lordships was delivered by 

Lord Atkinson. 'Phis is an appeal against a decree of the High 
Court of Judicature at Fort William, Bengal, dated April 16, 1915, 
which dismissed an appeal from the Subordinate Court of Hooghly, 
dated May 19, 1914. 

'J'he action out of which the appeal has arisen is one of ejectment, 
brought, not by owners or occupiers of land against persons tres- 
passing upon it, but by landlords of a particular piece of land 
against their former tenants of the same to recover possession 
thereof on the ground that the tenancy of those tenants has been 

determined by an elTeclive notice to quit duly served. 

% 

['I'he judgment referred at length to the proceedings upon a 
former suit brought by the first respondent against the appellants 
for arrears of rent in which Rs. 25 rent was stated by the plaintiff 
to issue from 6 cottahs held by the appellants, and the appellants 
admitted that they were in possession of 2 bighas cottahs 

formerly held by one Nidhi Ram, and to the pleadings in the 
present suit, and continued as follows :j 


Cl)(l888) 1. L. K. 15 C. 681. 


(2) (1900)1. L. R.28 C.llS. 
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In their Lordships’ view there is nothing whatever to show that 
the plaintiffs were actuated by a desire to play any trick or effect 
any fraudulent purpose in connection with the notice to quit or the 
ejectment suit consequent upon it, or to show that they did not 
serve the notice and institute the suit in the honest desire to exercise 
legitimately the rights which the law conferred upon them in 
reference to the possession and enjoyment of their own property. 

If this were a case arising in England, the English authorities 
would therefore be applicable. It has not been suggested, and could 
not, their Lordships think, be successfully contended, that the 
principles they lay down are not equDy applicable to cases arising 
in India, 'I'hey establish that notices to quit, though not strictly 
accurate or consistent in the statements embodied in them, may 
still be good and effective in law ; that the test of their sufficiency 
is not what they would mean to a stranger ignorant of all the facts 
and circumstances touching the holding to which they purport to 
refer, but what they would mean to tenants, presumbly conversant 
with all those facts and circumstances ; and, further, that they are 
to be construed, not with a desire to find faults in them which would 
render them defective, but to be construed ut res magis valeat 
quam pereat. To take a few of the authorities out of many to 
illustrate these principles. 

In Doe V. Culliford{\^ the defendant went into possession of a 
Iiouse and an acre of land in the parish of Ilchester on August 4, 

1821, as tenant to the plaintiff. On September 28, 1822, the 
plaintiff served upon the defendant a notice dated September 27, 

1822, to quit the house and land “ at Lady Day next or at the end 
■of your current year.” Acting on the above-mentioned principles, 
it was held to be a good notice to quit on Lady Day, 1823, i.e., 
March 25, 1823. Abbott CJ., in delivering judgment, said: “There 
is one rule of construction in cases of this nature, which is no less 
isound than ancient, namely, to give such a sense to ambiguous 
words as will effectuate the intention of the parties. Applying that 
rule to this case, it appears to me the words ‘ at the end of your 
•current year,’ may be understood to mean the end of the current 
year ending at the ensuing Lady Day.” Bayley J. said ; “ We are 
tto look at the intention of the landlord. When general language is 

(l)(l824) 4Do\v. &Ky. 248. 
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used which is open to doubt, the rule is to make it sensible, not 
insensible. 'I'he state of the defendant's holding shows it to be clear 
that the landlord did not mean the year ending at Michaelmas Day, 
He could not intend to give notice to quit in two days, because that 
would be no notice whatever. By mentioning 1-ady Day next it is 
clear he meant to give a six months' notice, or such notice as the 
law requires. He intended to give an effective notice, and it is- 
quite sufficient if the tenant understands what is meant. [Re- 
ference was also made to v. A'w/M (l), followed and approved 
in M^u/e v. Dyci\ (2)] 

'I'he case of Doe v. Archer (3) is very applicable to the present 
case. 'I'here a farm was leased for twenty-one years at a rent of 
180/. per annum. 'I'he farm, as described \r. the lease, consisted of 
'i'own Barton and its several parcels described by name at a rent 
of 83/., other closes named at rents of 3/. 5j‘. and 11/., and the 
Shippon Barton and several parcels described by name at 86/. 
'I'here was reserved to either party power to determine the lease at 
the end of fourteen years on giving two years' previous notice. 
It was held that a notice by the landlord to the tenant to ** quit 
'J'own Barton, &c., agreeably to terms of the covenant between us 
on the expiration of the fourteen years of your term was sufficient. 
Lord Kllenborough, in delivering judgment, said : “ The landlord 
must have intended to give such a notice to quit as the lease reserved 
to him the liberty of giving, and not a void notice to quit a part 
only : and so the notice in question must have been understood by 
the tenant. 'I'he notice to quit 'I'own Barton, where the mansion 
was, meant the Town Barton cum sociis ; especially with reference 
to the lease, which only gave him power to determine the tenancy 
as to the whole, which was let together.” Le Blanc J. said ; “ There 
being no pow’cr under the lease to determine the tenancy as to part 
only, the notice to quit could have no operation at all unless laken^ 
as it must have been intended, to apply to the whole.” Bayley J. 
said : “ We arc to construe a notice to quit in such a way ut res 

magis valeat quam pereat.” 


In order to judge of what the notice to quit in this case conveyed 
to those of the principal defendants upon whom it was served it is* 


(1) (1836) 5 A. & K. 350. (2) (1900) 1 Q. B 

(3) (I8in 14 ii;ist,245. 
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necessary by examination of the evidence given at the trial before 
the Munsif to ascertain what were the material facts in reference to 
the connection of those defendants with the lands in suit. [After 
an examination of the evidence the judgment continued :] 

In the face of this evidence it is not surprising that when the 
case came before the Suoordinate Judge it is stated in his judgment 
that it was admitted on both sides that the defendants’, i.e., the 
Banerjis’, tenancy consisted of the holding of Nidhi Ram. It is 
not suggested that the knowledge of this fact was recently acquired 
by the principal defendants, and the sufficiency or insufficiency of 
the notice to quit must therefore be determined liaving regard to 
the fact that admittedly the principal defendants were, to their 
own knowledge, tenants of Nidhi Ram. In their written state- 
ment they do not deny this fact, but studiously evade admitting it, 
while they have given no evidence whatever to disprove it ; all these 
circumstances suggest that they were well aware who their pre- 
decessor in occupation was. It is almost impossible to believe that 
the counsel for the principal defendants would have omitted to con- 
fine his clients’ admission to their state of knowledge subsequent 
to the service of the notice to quit if he could have honestly and 
truthfully done so. 

Turning to the contents of the notice to quit, the material part 
of it is : “ Vou are informed by this notice that Char Ramkrishtopur, 
pargana Boro, recorded in towzi Nos. 3994 and 3994 a in the 
Collectorate of district Hooghly, within station Shibpur, is our 
zamindari. The bastu land, bounded as beibw, within the said 
char, is land, bearing a yearly jama of Rs. 25, standing in the name 
of the late Nidhi Ram. You have been in possession of the said 
land on payment of rent at the said rate and taking dakhilas in the 
name of the said Nidhi Ram as thika tenants at will of the said one 
jama only under us. Now it being necessary for us to take khas 
possession of all the lands comprised in the said jama, you are 
informed by this notice that you should vacate that land, by 
removing the huts, &c., that exist on the said land on or before 
last day of the month of Chakra of the current year 1317 b.S. We 
shall take khas possession of all the lands comprised in the said 
jama on the expiry of the said fixed time. In case we do not get 
khas possession of the said land on the expiry of the said time fixed, 
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we shall take khas possession of that land by instituting a suit in 
proper Court against you, and you shall be liable for all damages. 

“ The 9th Assin. 1317 B.S. (l) 

“ Schedule. — 1 (one) plot of bastu land, about 6 cottahs in 
area, situate in village Char Rainkrishtopur, within station Sibpur, 
pargana Boro (6 cottahs). Boundaries : — North : Ramkrish- 
topur Ghat Road. West : jamai land of the late I'hakurdas 
Banerji. South ; jamai land of the late Bhuban Mohan Banerji. 
East : land included in the said towzi.” 


i'he question is what must that notice have conveyed to an 
ordinary reader, more especially to tenants who were aware, as the 
principal defendants have admitted, that they held Nidhi Ram’s 

holding. 

The notice begins by stating that the bastu lands, bounded as 
below within the char of Rainkrishtopur, are lands bearing yearly 
jama of Rs. 25 standing in the name of Nidhi Ram. It is then 
averred that the principal defendants have been in possession of 
these lands on payment of rent at the aforesaid rate, taking dakhilas 
in the name of the said Nidhi Ram. as thika tenants at will, of “ the 
said one jama only under ’* the plaintiffs. It is then averred that it 
' is necessary for the plaintiffs to take khas possession of all the lands 
comprised in the jama already mentioned. 'I'he principal defendants 
are then required to vacate that land, that is, all the land comprised 
in the aforesaid jama, before a day named, and they are informed 
that on the expiry of that time the plaintiffs will take possession of 
all the lands comprised in the aforesaid jama. If the boundaries 
alone were added it could not, their Lordships think, be successfully 
contended that the meaning of this notice to any ordinary reader 
was not that possession of the entire jama in the tenancy of the 
principal defendants, which has stood in the name of Nidhi Ram, 
and for which he and they paid a rent of Rs. 25 per annum, should 
be delivered up to the plaintiffs. To tenants who. like the principal 
defendants, were admittedly in possession of the entire jama and 
paid that rent, that must have been clear to demonstration, but it 
is contended that all this clearness is obscured by the statement 
in the schedule that the lands the possession of which is to be 
delivered up are one plot of bastu lands 6 cottahs in extent. 


(1) September 26, I9l0. 
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'Fhe principal defendants knew perfectly well that a plot of 
6 cottahs in extent is only a fraction, one-sixth or one-seventh, of 
the lands in the entire jama ; they must presumably have known 
the law that a notice requiring a tenant to quit only a portion of 
the holding of which he was tenant was bad and ineffective. But 
the presence of the w’ords “ 6 cottahs in the schedule, it was, in 
effect, contended, necessitates that the landlord should be presumed 
to have intended to serve a notice bad and ineffectual to his own 
knowledge rather than a valid and effectual one, and that the 
notice itself should be construed ut res magis pereat quam valeat 
instead of the contrary. No argument has been addresed to their 
Lordships and no authority produced to show that the principles 
of the above-recited English cases are inapplicable to Indian cases. 
From the very nature of a notice to quit, which is merely the formal 
expression of the landlord’s will that the tenancy of his tenant shall 
terminate, it would prima facie appear that they are applicable. 
In addition it may well be that the description of the lands of the 
jama as bastu lands may refer to their condition as originally held 
by Nidhi Ram, and not to their condition after the defendants 8 
and 9, had, during the years subsequent to the year 1905, built 
pucca buildings upon them, and defendant No. 11 had erected huts 
upon his 6 cottahs. 


In their Lordships’ view the erroneous statement of the contents 
of the jama does not predominate over the description given of it 
in the earlier portion of the notice to quit. They have not the 
slightest doubt that the principal defendants were perfectly well 
aware that the notice required the defendants, as the plaintiffs 
desired and intended that it should, to quit and deliver up possession 
of the entire jama for which they for years paid the rent of Rs. 25. 
If anything additional were needed to convince one that this was 
so it would be the evidence of the only witness examined for the 
defendants. He says not a word about the principal defendants 
and their predecessor having from time immemorial had ancestral 
mokurari rights in the property containing 2 bighas 2j cottahs 
bearing an annual rental of Rs. 25, not a word to the effect that 
although he got, as he admits, the notice to quit he did not under- 
stand that it referred to the whole jama for which Nidhi Ram 
formerly and the principal defendants in succession to him paid this 
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rent of Rs. 25 per annum. Their Lordships are, therefore, clearly of 
opinion that the notice was a good notice to quit the holding in 
its entirety, whatever its area might be. VVhat its actual area is 
can be determined at the trial, and the possession of that area can 
be recovered in these proceedings. 

Next and lastly as to the service of the notice to quit. Sect. 106 
of the Transfer ot Property Act, 1882, only requires that such a 
notice should be tendered or delivered to the party intended to be 
bound by it either personally or to one of his family or servants at 
his residence, or, if such tender or delivery be not practicable, 
affixed to a conspicuous part of the property. The personal tender 
or delivery may take place anywhere ; the vicarious tender or 
delivery must take place at the residence of the person intended 
to be bound by the notice. In the case of joint tenants, each is 
intended to be bound, and it has long ago been decided that service 
of a notice to quit upon one joint tenant is prima facie evidence 
that it has reached the other joint tenants : Macartney v. Crick (0 ; 
Doe V. Watkins (2) ; PoUok v. KeUy, (3) 


It was proved and found that defendants Nos. 5, 6. and 7 are 
members of a joint Hindu family, and that of these No. 5 was duly 
served with a duplicate of the notice to quit. I'he mode of service 
adopted was this ; Hira Lai Kar, the gomashta of all the plaintiffs, 
who knew all the defendants and their addresses, sent to each by 
registered letter addressed to them at these addresses duplicates of 
the notice to quit signed by all the plaintiffs. For these notices 
he received receipts on the registration of them. The peon of the 
post office, who, the defendants’ only witness admitted, knew all 
their houses, got from all of them receipts for the letters when 
delivered. These receipts were produced. [The receipts, examined in 
detail, purported in some cases to be signed by the addressee, 
and in some by some person on his behalf.l The Munsif held there 
was no proof of the service of the notice to quit on any of the 
defendants other than those numbered 1, 4. and 5. He seemed to 
be of opinion that a registered letter must be presumed to have 
been delivered to the person who signed on behalf of the addressee 
the receipt for it, but not to the addressee himself in the first instance 


(1) (1805) 5 Rsp. 196. (2) (180^) 7 East. 55l. 

(3) (1856) Oir. C. L. R. 367. 
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or at all, and that as there was no proof that the persons other than 
the addressees who so signed were the duly authorized agents of 
the addressees to receive these notices the proof of service was 
defective. Service of a notice upon or delivery to such an agent 
would be good service or delivery to the principal though in fact 
the notice was destroyed by the agent and never was seen or heard 
of by the principal : Tanhatn v. Nicholson (l); but it is an entire 
mistake to suppose that the addressee must sign the receipt for a 
registered letter himself, or that he cannot do so by the hand of 
another person, or that if another person does sign it on the 
addressee’s behalf the presumption is that it never was delivered to 
the addressee himself mediately or immediately. For instance, if a 
servant in the addressee’s house saw a notice handed in bv the 
postman carried to the addressee and handed to him, that servant 
could certify that it was delivered to his master and could, if 
requested by the master, sign the receipt on the latter’s behalf, 
though he was not the agent of the master authorized to take 
delivery on his, the master’s, behalf. 

The latest, clearest, and most conclusive authority upon the 
■question of the sufficiency of the service or delivery of a notice to 
quit by post probably is the case of Gresham House Estate Co, v. 
Rossa Grande Gold Mining Co, (2) There the defendants, who were 
sued for rent, contended that they had, before the rent accrued due, 
terminated their tenancy by a notice to quit enclosed in a letter 
which they had put into the post correctly addressed to the plain- 
tiffs, and which, if delivered in due course, would have been received 
in time to determine the tenancy. I’he plaintiffs called evidence 
to show the letter had never been received. The learned judge 
presiding at the trial directed the jury that a notice to quit enclosed 
in a letter sent through the post was prima facie evidence that it 
had been received, and left to the jury the question whether it had. 
in fact, been received or not. The jury found it had been received. 
On a motion for anew tr;al on the ground of misdirection, the Court, 
■consisting of Cockburn C.J., Blackburn, Mellor, and Hannen JJ., 
held that if a letter properly directed, containing a notice to quit, 
is proved to have been put into the post office, it is presumed that 
ithe letter reached its destination at the proper time according to 
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the regular course of business of the post office, and was received by 
the person to whom it was addressed. That presumption would 
appear to their Lordships to apply with still greater force to letters 
which the sender has taken the precaution to register, and is not 
rebutted, but strengthened, by the fact that a receipt for the letter 
is produced signed on behalf of the addressee by some person other 
than the addressee himself. 

The only one of the defendants who appeared as a witness- 
admitted he had received through the post office the notice addressed 
to him. None of the other defendants appeared as witnesses to- 
deny that they had received the notices properly addressed to them 
and properly posted. In their Lordships’ view the evidence of 
delivery of the notices to quit to all the principal defendants was,, 
under these circumstances, adequately and sufficiently proved, and 
constituted good service of them within the meaning of s. 106 of 
the Transfer of Property Act,- 1882. 'I'hey are therefore of opinion 
that the appeal fails upon both the points raised for decision and 
should be dismissed, and will humbly advise His Majesty accordingl>v 
As they think that the erroneous mode in which the plaintiffs shaped 
their claims in the years 1906, 1907, and 1908 in the letters and 
litigation already referred to may have misled the defendants and 
brought about this appeal, they think the parties should be left to- 
abide their own costs incurred in it. 

Solicitors for appellants : Rehder 

Solicitors for respondents : // 
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RATANLAL CHOONILAL PANALAL . . APPELLANT; J. C.* 


AND 

MUNICIPAL COMMISSIONER FORTHE CITV 
OF BOMBAY AND OTHERS 


Respondents. 


1918 
July 26. 


[and connected appeal.] 

ON APPEAL FROM THE HIGH COURT AT BOMBAY. 


Bomhaij Municipality — Improvement Trustees — Streets — Vesting — Build- 
ing Line — Compensaticyn — Interest — City of Bombay Municipal Act 
{Bonibay Act III. of 1888), ss. 300, 301— Cif?/ of Bombay Improve- 
ment Act {Bombay Act IV. of 1898), ss. 41, 45. 

When the Trustees for the Improvement of the City of Bombay, 
constituted by Bombay Act IV. of 1898, having given notice 
under s. 41 of that Act to the Municipal Commissioner that an 
existing street is required by them under a new street scheme, 
construct the new street with a building line set forward from the 
old building line, the strip of land between the two building lines 
does not vest in the trustees. The vesting in the trustees under the 
notice is co-extensive with the revesting under s. 45, sub-s. 2. 

Wlien under s. 300, sub-s. 1, of the City of Bombay Municipal 
Act (Bombay Act III. of 1888) premises are compulsorily ordered 
to be set forward to the building line, the corporation is not entitled 
under the Act to compensation from the owner of the premises 
for land which prior to the order vested in the corporation, but 
which will be covered by the premises as ordered to be set forward. 

Unless there is something in the contract between the parties 
which necessarily imports otherwise, the date when one party 
enters into possession of the property of another is the date from 
which interest upon the unpaid price should run. 

Consolidated Appeals from two decrees of the High Court 
(April 16, 1916), the first affirming a decree, and the second varying 

a decree, of Davar J. (October 15, 1914). 

The consolidated appeals were in two suits in the High Court 
arising out of the rebuilding of the appellant’s premises at the 
corner of Princess Street and Kalbadevi Road, in the city of Bombay. 
Upon the rebuilding the premises had been set forward in Princess 
Street and set back in Kalbadevi Road so as to conform with the 
building lines, and as provided by an order made by the Municipal 

* Present: Lord Shaw of Dunfermline, Sir John Edoe, Mr. 
Ameer Ali, and Sir Walter Phillimore, Bart. 
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Commissioner under ss. 29S and 300 of the City of Bombay Muni- 
cipal Act, 1888. 

'I'he hrst suit was instituted by the mother and "uardian of the 
appellant, who was a minor at that time, against the respondent 
the Municipal Commissioner to recover compensation in respect of 
the strip of land covered by the original premises in Kalbadevi 
Road in front of the building line. 

I'he second suit was instituted by the respondents the Trustees 
for the Improvement of the City of Bombay against the appellant. 
The trustees alleged that the land in Princess Street over which the 
premises had been erected upon the rebuilding was their property, 
and they claimed possession. 

I'he strips of land in question in the two suits are for convenience 
referred to respectively as the set-back land and the set-forward 
land. 

I'he suits were heard successively by Davar J. In the first he 
decreed the appellant compensalio?! at Rs. 200 per square yard, 
but upon the view which he took of the appellant’s conduct he 
refused to allow him interest or the costs. In the second suit, to 
which the respondent Commissioner was joined as a third party, 
the learned judge held that the set-forward land was vested in the 
respondent trustees, and that they were entitled to eject the 
appellant. He made a decree for possession, and dismissed the 
appellant’s claim against the respondent Commissioner as third 
party. 

I'he appellant appealed from the first decree so far as it did not 
give him interest and costs, and from the whole of the second 
decree. 

'I'he learned judges (the Chief Justice and Batchelor J.) affirmed 
the first decree, and varied the second decree only by ordering that 
the appellant should be evicted unless by May 15, 1915, he paid 
to the respondent trustees compensation at Rs.200 per square yard 
for the set-forward land. 

1918. June 13, 14, 17, IS. P, O, Lajotc'/tce A’.C.and £, B, Paiges 
for the appellant. In the first suit the appellant was entitled upon 
the principles applied under the Lands Clauses Act to interest from 
the date when the corporation obtained possession of the set-back 
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land. The corporation, not having appealed from the decree for 
■compensation, cannot contend that the claim should have been 
made in the Small Causes Court. In the second suit the trustees 
were not entitled to sue in ejectment. The appellant was owner 
of the land ad medium filum of the street ; the vesting in the 
corporation under s. 289 of the Municipal Act was merely for the 
■ purposes of the Act and did not affect the freehold interest : 
Bombay Corporation v. Great Itidia7i Petiinsula Ry. (i) But even 
if the freehold of the street vested in the corporation, the effect of 
the notice under s. 41 of Bombay Act IV. of 1898 was merely to 
vest the land in the trustees for the purposes of that Act : Rolls v. 
Vestry of St. George (2) ; City of Londofi Land Tax Corntnissioners v. 
Central Lofidon Ry, (3) Upon the trustees abandoning their street 
scheme, which was before the appellant commenced to rebuild, 
the set-forward land, if it ever vested in the trustees, revested in 
the coporation, or at any rate the trustees ceased to have such 
an interest as would support the action. By the order of the corpora- 
tion under s. 300 the appellant was not only authorized, but 

required under penalties, to rebuild upon the land. Only the cor- 

% 

poration had power to make the set-forward order, and it must 
be taken as made on behalf of the trustees as well as of the copora- 
tion. The Municipal Act gives no right to the corporation by s. 301 
or otherwise to recover compensation when premises upon rebuild- 
ing or ordered to be set forward to the building line ; sub-s. 3 
impliedly excludes the right. 

•Hofi, F, Russell K,C, and Sheldon for the respondents. In the 
first suit the appellant was not entitled to interest. Where there 
has been, as there was in this case, a long delay in taking proceed- 
ings, interest is not awarded unless the delay was due to the fault 
of the persons liable : Caledofjian Ry. Co. v. Carmichael. (4) There 
was no debt until the amount of compensation was settled by the 
^decree. As to the second suit, the effect of s. 289 was to vest the 
streets absolutely in the corporation. For the purposes of the 
judgment in Bombay Corporation v. Great Indian Peninsula Ry. (5) 
it was immaterial whether the vesting was absolute or merely 

(1) (1916) L. R. 43 I. A. 310, 

314. 

(2) (-1880) 14 Ch. D. 785, 797. 
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1918 given, 'I'he question whether a statute vesting land in a public 
Kat^lal vests the freehold depends upon the language of the 

Choonilal statute and the purpose contemplated : Rolis v. Vestry of St* 
Panalal (l) Sect. 290 of the Municipal Act, which gives the corpora- 

Municipal tion a power of sale, makes it clear that the streets vested absolutely 

COMMIS- ' 

SIGNER FOR in them. So, too, the Improvement Act vested absolutely in the 
B omba \. trustees streets as to which they gave notice under s. 41 ; under 

s. 63 they had power to let or sell. They had paid the corporation 
for the land as provided by s. -11 A. The revesting in the corpora- 
tion under s. 45 was only as to the street actually constructed ; 
the land which had not been used for the new street remained 
vested in the trustees. The improvement board of trustees is a 
public body of a permanent character with power to hold la;nd as 
owners. 'I'he appellant in substance was permitted, not required, 
to build upon the set-forward land; the set-forward was at his 
request and for his benefit. Under s. 301, sub-s. 2, of the Municipal 
Act the corporation were entitled to set off, against compensation 
payable to the appellant, the value of the set forward land. But 
that the appellant's agents led the corporation to understand that 
they agreed to the compensation being payable upon that basis, 
it would have been made a condition of the conveyance under 
s. 301, sub-s. 3. The appellant is estopped from claiming to hold 
the land free from any condition. 


P . O. Lawrence K. C, in reply, referred to //; re Duke of 
Lsiorthumberland and Tynemouth Corporation (2) on the right to 
interest. 


July 26. The judgment of their Lordships was delivered by 

Lord Shaw of ]')unfermline. These are consolidated appeals 
from two decrees of the High Court of Judicature at Bombay dated 
April 16. 1916, confirming substantially decrees dated October 15, 
1914, in two suits which were instituted in its original jurisdiction. 

'I'he object of the suit by the respondents, the 'Prustees for the- 
Improvement of the City of Bombay, against the appellant is for 
a declaration of those plaintiffs’ property in a certain piece of land» 
and for the ejectment therefrom of the defendant, the present 


(1) 14 Ch. D. 785. 


(2) [1909] 2K. B, 374, 
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appellant, and for delivery forthwith by him of possession thereof. 
The land has been built over. The issue raised is serious, aft'ectiiig 
as it may do many other frontage sites in Bombay. 

The position of the block of property (of which the piece just 
mentioned forms a part) is as follows : It is a corner site having 
one frontage to the east — Kalbadevi Road, the other frontage to 
the north — to Princess Street, in the city of Bombay. Princess 
Street is made on the site of what was formerly Lohar Chawl 
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Street. 'I'he piece of land from which the appellant is sought to 
be ejected faces Princess Street. The primary question for the 
consideration of the Board is, who owns that piece of land ? 

The appellant, Ratanlal Choonilal Panalal, is the proprietor of the 
corner block of ground. In the year 1906 his mother and natural I 
guardian, he being then an infant of nine years of age, wished to I 
develop the properly by erecting certain, new buildings thereon. I 
Steps were accordingly taken to give the notices required in the \ 
circumstances to the corporation. No question arises as to the regu* 
larity of these proceedings. Building lines had been drawn up foi^ 
the streets of Bombay by the municipal authorities under statutory^ 
powers, and in the course of disposing of the application to put down^ 
the new buildings on the corner block in question orders or require- 
ments were issued that these lines should be conformed to. 

With regard to the east frontage, namely, that to Kalbadevi W 
Road, the order required that the line of new buildings to be erected 
should be set back. This was done, and involved the sacrifice by 
the owner of 28’41 square yards of site. It is admitted by the 
respondents that the corporation must pay for that ground under 
the Bombay Act No. III. of 1888. 




V 






A. 


With regard to the frontage to Princess Street, formerly Lohar 
Chawl Street, it was required of the appellant, not that he should 
«et back his building line, but that that line should be carried for- 
ward. This also was done and the buildings were erected, according 
in all respects to the requirements made and to plans which were 
submitted to and sanctioned by both the authorities, namely, 
the corporation and the improvement board. Details of these 
points need not be given ; the real facts are admitted. 

The attitude of the corporation -appears to be that the one of 
these transactions is a legitimate set-off in law against the other. 
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In this they are supported by the Bombay improvement boards 
which puts forward the claim that it, under its Act of constitution, 
is the owner of that projecting piece of ground facing Princess 
Street, which had to be, so to speak, absorbed into the block so as 
to comply with the throwing forward of the building line. This 
would seem to be an answer to the plea of set-off, as the debt due 
by the corporation could not be compensated in respect of a claim 
by the improvement board. But these two authorities are hand 
and glove, and this not improperly. It is in the public interest 
that they should work together, if this can be done in conformity 
with the various statutes. The mode of co-operation adopted in 
the present case was somewhat unusual. The trustees, claiming as 
owners, made a demand to be paid a price for the site fronting 
Princess Street over which the appellant had been forced to throw 
his building forward so as to conform with the required building 
line. At first there was an inclination to consider that demand; 
but differences, delays and further inquiry ensued, and finally the 
plaintiff refused the demand. Thereupon the trustees instituted their 
suit, craving, inter alia, ejectment of the plaintiff. 'Phis, if decreed, 
would of course mean the total destruction of a large and important 
section of the appellant's buildings, all erected according to plan 
and by the sanction and with the knowledge of the corporation 
and the trustees as stated. 

This situation involves an investigation as to the important 
and fundamental question already stated, namely, who owns this 
piece of ground ? Unless the improvement board can establish 
its ownership of the site of the projection in question, namely, that 
facing Princess Street, it cannot of course have any title to eject the 
plaintiff therefrom. 

By the City of Bombay Improvement .Act (Bombay .Act IV. of 
1898) the respondents as a board of trustees were constituted. 
Among its powers are those of making street schemes, and by s. 1 
it is provided that the street scheme “ shall within the limits of 
the area comprised in the scheme provide for ((?) the acquisition of 
any land which will in the opinion of the beard be necessary for or 
affected by the execution of the scheme ; (^) relaying out all or 
any land including the construction of buildings and the formation 
and alteration of streets.’^ 
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It is admitted that Lohar Chawl Street was in 1905 vested in the 
corporation. The trustees state in their plaint that on January 17, 
1905, they intimated to the corporation that that street so 
vested in it was required the plaintiff to form part of Princess 
Street, a street whicli was then about to be formed bv the board 
under a scheme to be carried out by it as provided for by the City 
of Bombay Improvement Act. 'I'he meaning of this is that, to 
begin with, the board took over Lohar Chawl Street just as it 
found it. 

Phis was two years before the appellant began to build. In 
point of fact, he began in February, 1907 ; and he began upon 
lines prescribed by the corporation, and known and approved by 
the trustees as so prescribed. His building line did de facto project 
over the old line of Lohar Chawl Street and come forward to a new 
line arranged by the authorities as that upon which Princess Street 
was to run. 

How had this change from the old frontage of Lohar Chawl 
Street to a new frontage for Princess Street occurred ? It had 
occurred for the simplest of all reasons, namely, that between 1905 
and 1907 the board, in working out its scheme of reconstruction, 
discovered that it would be more advantageous to run the line of 
Princess Street so as to carry it forward at certain portions, of which 
the bit of site in question is one, and to carry it back at other 
portions. The board accordingly communicated that new Princess 
Street line to the corporation, sending a plan showing exactly the 
new and forward regular building line. To that line the corporation 
officers duly worked, and to that line the appellant was ordered, 
most properly, to conform. And, most properly, he did so. In 
obedience to this requirement the buildings were erected, and they 
conformed exactly with the forward frontage demanded. As 
Mr. Delves, the board^s deputy land manager, testifies, “ The 
board’s officers knew that the defendant’s building vras being con- 
structed on this set-forward land The board took no objec- 

tion to the construction of the defendant’s building while the build- 
ing work was going on The board never claimed, nor thought 

of claiming, the set-forward land back from the defendant till the 
municipality asked us to do so.” 

It was in these circumstances that the suit for ejectment of the 
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plaintiff was brought by the trustees, upon the averment that in 
1907 his mother ‘‘ unlawtully entered into and took possession 
thereof.” This is how the matter stands in fact. How it stands 
in law depends upon the claim which the board put forward 
and ask to be judicially declared, that the piece of land “ is 
the property of and vested in it." This claim in law will now 

be examined. 

As stated, the history of the buildings has been that they have 
been erected to conform to requirement upon the new and forward 
Princess Street line, and not upon the old Lohar Chawl Street 
line. The question is, what is the fate of the property between 
these two lines ? I'he trustees maintain that when they gave their 
original intimation to acquire up to the Lohar Chawl Street line 
the effect of that was to vest in the trustees all the ground so 
embraced, that is to say, not only the ground on which Princess 
Street was in fact formed, but also the strips on which it was 
not formed. The municipality for the purposes of this litigation 
appears to acquiesce in this view, and the learned judges in the 
Courts below agree. In the opinion of their Lordships this is a 

mistake. 

I'he effect of the mistake would be to produce in the city of 
Bombay an extraordinary situation. Many properties fronting 
ordinary streets belonging to the corporation would find themselves 
frontaging property belonging to the trustees by virtue, it is con- 
tended, of the mere intimation that the trustees required the old 
street for making the new. But when the new street came to be 
constructed it would be within the power of the board to throw 
the new and actual building line forward, with the result that not 
only would it become the owner of the street as ultimately formed, 
but it would also become de facto the owner of all the strips between 
the line of the old street and the line of the new. All the frontagers 
so situated in Bombay would consequently and de jure be put into 
the position of owning hinterland instead of frontage land and be 
subject to the disadvantages for commercial and other purposes 
of all that this implies. It was contended by the learned counsel 
for the respondents that legally and logically the trustees, being the 
owners of these strips, could do with them what they liked with 
the assent of the corporation — that is to say, they could let them or 
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build upon them as their trust property, thus ** blinding all the 
old frontagers^ sites and buildings. 

It is accordingly necessary to see what actually is the true extent 

of the powers of the trustees in this matter. 1'hese are contained in choonilal 

the City of Bombay Municipal Act (III. of 1S88, Bombay), which B^nalal 

* 

^ave certain powers to the corporation, which powers were by Municipal 

s. 42 of Bombay Act IV. of 1898 declared to “ apply to streets or si(5i^E*R*^P0R 

parts thereof which may become vested in the board under this Bombay. 

Act during such period as the same shall respectively remain so 

vested and for the purposes of this Act.” The language of that 

section reflects pretty clearly the main object of the Act, which was 

to set up with sufficient powers a street-making authority, and, 

when its function as such was expired, to have the street which had 

'been reconstructed or made by the board thereupon handed back 

to the corporation. 

By s. 41 it was provided as follows ; “ Whenever under any 

improvement or street scheme the whole or any part of an existing 
public street or other land vested in the corporation is irfcluded 
in the site of any part of a street to be formed,' altered, widened, 
diverted, raised, rearranged, or reconstructed by the board, the 
•board shall give notice to the Commissioner that the whole, or a 
■part as the case may be, of such existing street or other land (herein 
-after called the * part required *) is required by them as part of a 
•street to be dealt with as aforesaid, and the part required shall 
thereupon, subject to the provisions of sub-s. 2 of s. 45, be vested 
in the board ; provided that nothing in this section contained shall 
be deemed to affect the rights or powers of any municipal authority 
'under chapters IX. and X. respectively of the Municipal Act in or 
•over any municipal drain or waterwork.” 

By s. 45; sub-s, 2, it was provided that “ the Commissioner shall 
■on being satisfied that any street formed by the board has been duly 
-levelled, paved,” &c., and drained and lighted, and, in short, 
thoroughly completed and the work of the board as a street-making 
authority finished, then ** such street shall thereupon vest or revest, 

:as the case may be, in the corporation, and the corporation shall 
thenceforward maintain, keep in repair, light, and cleanse such 
-Street.” 

Not a word is said in these sections to indicate either (l.) that 
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J- C. the building line of the street must, once indicated, remain by 

I9i8 reason of that original indication, and not be open to change or 

putting forward should experience suggest this to be for the best ; 

I\ AXAN L#A 

Choonilal nor (2.) is anything said to indicate that the street taken over ' to 
I ANALAL formed ” is anything different in dimensions from the street to 
Municipal handed back when formed. 

COMMIS- 
SIONER FOR 

Upon the first point the Bombay Act No. III., and no doubt 
the practice of the Municipality thereunder, confute it. The 
section referred to is as follows : “ 297. — (l.) The Commissioner 
may — G?) Prescribe a line on each side of any public street ; 
(d) From time to time, but subject in each case to his receiving the 
authority of the corporation in that behalf, prescribe a fresh line 
in substitution for any line so prescribed, or for any part thereof- 
.... (2.) The line for the time being prescribed shall be called 
the regular line of the street.* It cannot be suggested that the 
board were, as compared with the municipality, prohibited from 
“ prescribing a fresh line.’* 


As to the second point, their Lordships are clearly of opinion 
that these two sections, the one as to taking over a street “ to be 
formed ” and the other as to handing the formed street back, are 
correlative to each other. The section does not mean merely 

“ intended to be formed ” when a notice is made, but it refers to 

that ground and no other which is used as a street an.d for the 
purposes thereof, and that no transfer frcm the Municipality is 
effected to the board of anything else. If, therefore, a line originally 
indicated is changed the line of the street to be formed is changed 
and the whole transaction is modified in this sensible and practical 
manner. It is only in this way that the word “revest” in the 
corporation becomes intelligible. What is to revest in the muni- 
cipality is just that which when formed as a street had been the 

subject of that interim divesting to the board as the street-forming 

authority. And the whole theory of the trustees’ case — namely^ 

* 

that in virtue of a notice taking over from the municipality a certain 
street of Bombay to be formed as a new street by the board thereby 
vested the whole of tlie old street in it, although a strip of the old 
street never was formed as' a new street — falls to the ground. 

The board’s action was, in conjunction with that of the officers 
of the municipality, much more reasonable, namely, that when th,. 
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line of the new street was made the frontager was required to put 
forward his building to conform to it. And this, in the opinion of 
their Lordships, was not only reasonable in practice, but was correct 
in law and in accordance with a sound construction of the Acts, 

What then happened to the strip of old street which was never 
“ formed ” into the new street ? The answer is that nothing 
happened to it. It remained under the jurisdiction, and in all 
respects as before the property of the municipality. To it as such 
accordingly when the frontager was required to put forward his 
buildings over it s. 301, sub-s. 3, of the Municipal Act of 1888 
expressly applies. That sub-section is as follows : “ If the additional 
land which will be included in the premises of any person required 
or permitted under the last preceding section to set forward a 
building belongs to the corporation, the order or permission of the 
Commissioner to set forward the building shall be a sufficient con- 
versance to the said owner of the said land ; and the terms and 
conditions of the conveyance shall be set forth in the said order or 
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permission.’* 


The result is plain : the projection, that is to say, the site between 
the old street line and the new, ex adverso, of the appellant’s 
property, became his in ownership. It is his now. The title of the 
trustees to it fails, and with it fails the suit, v.-hether for declaration 
or ejectment. 

There remains to be dealt with the suit by the appellant for the 
price of the ground taken from him as the result of the compulsory 
throwing back of his line of building facing Kalbadevi Road and 
the absorption into that road by the municipality of a portion of 
the appellant’s ground. Payment for this has been decreed and the 
decree in this respect will stand. But two further questions arise 
in regard to that suit, namely, as to costs and as to interest on the 

price. 

Costs were refused on account of the view entertained by the 
Courts below as to the conduct of the appellant in refusing to set-off 
against that price a price for the Princess Street projection. The 
question of whether a price is exigible for that projection does not 
■arise directly as- matter of suit ; but it is necessary to express an 
opinion upon it because a determination upon it will govern the 

questions both of costs and of interest. 
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1918 the compulsory expropriation of an owner, it makes no provision 

KatTiTlal 3. payment by the owmer in respect of what may be 

choonilal termed compulsory impropriation. Some reasons occur for the 
Panalai , 

view that it might have been so, and some occur for an opposite 
view. These were for the Legislature. What the Legislature has 
SIGNER FOR done, and all that it has done upon that subject, is contained in 
B omba y, s. 310, sub-s. 2, of the Bombay Municipal Act. It is as follows: 

[f, in consequence of any order to set forward a building made 

by the Commissioner the owner of such building sustains 

any loss or damage, compensation shall be paid to him by the 
Commissioner for such loss or damasre.” 


'I'he loss or damage may be easily hgured : the compulsory pro- 
jection may involve most serious cost ; the whole foundations of 
the old building may be rendered useless, and the cost of new may bp 
heavy ; alterations of plans, levels, elevations, and the like might 
all be involved in particular cases, and, in short, the Legislature has 
recognized, not a price to be paid by the owner for compulsory 
impropriation, but damages to tlie owner if such can be qualitied 
in consequence thereof. Their Lordships in these circumstances 
cannot look upon the suggested right in the trustees or the corpora- 
tion to receive a compulsory price for the Princess Street pro- 
prietors to be justified by the Act. Accordingly, the alleged right or 
duly of set'OfT fails. 


In these circumstances the plaintiff and his advisers were, of 
course, entirely warranted in refusing to concede the set-off claimed. 
It was not, in the opinion of their Lordships, justified by law. This 
renders it unnecessary to deal in detail with certain derogatory 
observations made more particularly by Davai J., culminating in 
his assertion that the appellant’s conduct " has been conspicuously 
unscrupulous and transparently dishonest.” When it is remembered 
that in all the most important of these transactions the appellant 
was an infant nine years of age. the suggestion of such precocity 
in wickedness in Bombay seems sufficiently answ^ered. But it may 
suffice to say that, hard to bear as these accusations must have been, 
they do not appear to their Lordships to have been in any respect 
warranted by the facts or by the law of either case. In the opinion 
of their Lordships the position taken up by the appellant in these 
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suits has been completely justified, and was throughout in accord- 
ance with law. Costs will accordingly follow the event. 

On the point of interest, on the price payable by the municipality, 
two matters were agreed at the Bar. In the first place the rate of 
interest, should it be allowed, was arranged at six per cent. In the 
second place, it was agreed that the corporation has been in posses- 
sion of the ground since June 30, 1909. 

Their Lordships are of opinion that the right to interest depends 
upon the following broad and clear consideration. Unless there be 
something in the contract of parties which necessarily imports other- 
wise, the date when one party enters into possession of the property 
of another is the proper date from which interest on the unpaid price 
should run. On the one hand, the new owner has possession, use, 
and fruits ; on the other, the former owner, parting with these, 
has interest on the price. This is sound in principle, and authority 
fully warrants it. See especially Sir W. Grant’s judgment in 
Fludyer v. Cocker (1) and Greenock Harbour Trustees v. Glasgow and 
South Westerii Ry\ (2), in which the judgment of Lord Cowan in 
In re Stirling and Dunfermline Ry. Co, (3) was adopted ; see also 
Birch V. Joy (4) in the judgment of Lord St. Leonards, 

Their Lordships will humbly advise His Majesty that the appeals 
be allowed, and that in the first suit the decrees appealed from be 
varied, and that a decree pass in favour of the appellant for the 
sum of Rs. 5,682 brought out in the judgment of October 15, 1914, 
with interest thereon at the rate of six per cent, per annum from 
June 30, 1909, until payment; and that further in the second suit 
the judgment and decree be recalled, and that that suit stand 
dismissed ; the appellant to have his costs in both suits, here and 
in the Courts below. 

Solicitors for appellant : T, L, Wilson Co, 

Solicitors for respondents : Cameron, Kemm 6^ Co, 
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(1) C1806) 12 Ves. 25. 

(2) 1909 S. C. 1438. 


(3) (1857) 19 D. 598. 

(4) (18:2) 3 H. L. C. 565, 590. 
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ON APPEAL FROM THE HIGH COURT IN BENGAL. 


"Land Tenure — Sarharakars in Khurdah — Absence of heritable or irans~ 

ferable Eights — Liability to Dismissal for Misconduct, 

Sarbarakars in Khurdah have no lieritable or transferable right 
in their office or in the sarbarakari jagir lands. They are liable to 
dismissal for misconduct, and upon dismissal lose all rights in the 
jagir lands. 

Saddanando Maiti v. Noicratiam Maiti (1871) 8 Beng. L. B. 280^ 
discussed. 

Appeal from a judgment and decrees of the High Court (June 4, 
1913) modifying a decree of the Subordinate Judge of Cuttack. 

The suit was instituted by the appellants claiming, inter alia, 
to eject the first respondent from certain lands in Khurdah. They 
alleged by their plaint that the first respondent held the lands in 
question as sarbarakar in the service of themselves and their co- 
sharers, mathdharis to whose predecessors in 1S61 the lands had 
been granted by the Government revenue free ; that it was his 
duty to collect the rents due from occupiers of lands from them and 
that he was liable to be dismissed for misconduct ; that he had 
assumed to be proprietor of the lands, collecting rents and mis- 
appropriating them ; and that he had been properly dismissed. 
The first respondent by his written statement denied the facts 
alleged and claimed to be a tenure-holder of the lands in question. 

The Subordinate Judge held ihat the first respondent was not a 
tenure-holder, but was a sarbarakar liable to be dismissed for mis- 
conduct, and that he had been properly dismissed. He declared 
the proprietary title of the appellants and decreed that they and 
their co-sharers should have khas possession of the lands in suit, 
with the exception of 30 acres which he found to be raiyati land, 

• Present : Lord Shaw of Dunfermline, Sir John Edge, Mb- 
Ameer Ali, and Sir Walter PniLLiMcmE, Bart. 
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unless the first respondent should within two months execute in 
their favour a kabuliyat as sarbarakar upon certain specified terms. 

The High Court, upon appeals by both parties, held that the first 
respondent -was a tenure-holder, and, save in so far as the proprietary 
title of the present appellants had been declared, reversed the decree 
of the Subordinate Judge. 


1918. June 20, 21. Gruyther K, C. and Parikh for the appel- 
lants. The first respondent had no heritable or transferable right 
in the lands ; he was not a tenure-holder. [Reference was made to 
“ Selections from Correspondence on the Settlement of the Khurdah 
Estate in the District of Puri/^ vol. 1, pp. 12, 53, J05, 119, 139, 149, 
vol. 2, pp, 20, 25 (et seq.), 43 (et seq.), 187, 233, 258 ; Bengal 
Tenancy Act (VIII. of 1885), ss. 101, 102, 103-B, 106 ; Act X. of 
1859, ss. 25, 78.] 

Sen for the respondents. The first respondent as sarbarakar 
was a tenure-holder and had permanent rights, [Reference was 
made to Hunter’s “ Orissa.” vol. 2, pp. 63 (et seq.), 222 (et seq.), 
261, 265; Toynbee’s “History of Orissa,” appx. pp. 100, 169 
(minute by Stirling), p. 24; Baden Powell, “Land Revenue in 
British India.” p. 173; “Selections” (as above), vol. l,p, 119; 
Mills’ Report on Settlement of Cuttack ; Ricketts ’ Report on 
Settlement of Midnapur ; Bengal Regulation VII. of 1822, s. 4; 
Bengal Regulation XII, of 1805 ; Act X of 1859, s. 78; Orissa 
Tenancy Act (H of 1913), s. 15, sub-s. 1 ; Saddanando Maitiv, 

Nowrattam Maiti^ (l)] 

De Gruyther K,C. in reply. The case cited referred to a sarbarakar 
in Cuttack and is distinguishable 


July 26. The judgment of their Lordships was delivered by 

SIR JOHN EDGE. (2) [The judgment, after stating fully the 
pleadings and the effect of the decrees made in India, continued as 

iollows :] 

The learned judges on the appeals considered historically the 

« 

« • 

(1) 8 Bene, L. B. 280. barakars in Khurdah; the details 

fO) The object of this report is of the dispute are therefore 
to i-eeord their Lordships' judg- omitted from the judgment. 
meiit as to the position of sar- 
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position of saibarakars in Khurdah from the insurrection in 1817 
of Jagabandhu Mahapatra, the iiereditary Pukshi or commander 
of the forces, to the Raja of Khurdah down to the present time, and 
relied mainly for the information on which they acted on the 
Selections from the Correspondence on the Settlement of the 
Khurdah Estate, in the District of Puri, ” vol. 1, published in 1879 ; 
vol. 2, published in 1881. 


The mauzas which were in 1861 granted revenue free to the 
Mathdharis were in and prior to 1818 and thence until 1861 khas 
inahals in proprietary possession of the Government, by whom the 
sarbarakars were appointed. It is not necessary for their Lordships 
to refer to all the reports and papers contained in the “ Selections,*'^ 
to which their attention has been drawn at the hearing of this appeaL 
rhey will refer to those of them only which they consider to be the 
most important. 


Mr. Forrester, who was the Deputy Collector in special charge 
of Khurdah, in his report of October 17, 1819, on the then settle- 
ment, stated that he had in general admitted as sarbarakars the 
persons who had entered into engagements at the preceding settle- 
ments, and had reverted to the rates fixed for the different classes 
of land in the different villages by Gholam Kadir in 1806, that the 
sarbarakars were bound by their engagements to adhere to those 
rates, and not to charge more than 4 annas per man on new cultiva- 
tion, and they had no proprietary right in their villages (“Selec- 
tions,” vol. 1, p. 105). Mr. Forrester also in his report referred to 
the general resumption of jagir lands after the rebellion of Raja 
Mukunda Deo and his followers. 'I'he Governor-General in Council 
confirmed Mr. Forrester’s settlement, which was for a term of 
years, 

Mr. Wilkinson, who had succeeded Mr. Forrester in charge of 
Khurdah, in a report of October 24, 1836, on a settlement which he 
had made, stated that he had “ taken from the old sarbarakars 

for the payment of the aggregate of the raiyati rents*, 
less 20 per cent, in lands and money, and that in this 20 per cent, 
he had included the assessed or estimated rents of the jagirs reserved 
for delabeharas and dalais by Government order,” He added that 
the delabeharas were removable for misconduct and claimed no 
proprietary rights (“ Selections,” vol. I, p. 123.) 
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On August 22, 1837, the Government confirmed that settlement J* ^ 

of Mr. Wilkinson, and stated its agreement with Mr. Halliday, 19i8 

then member of the B^iard of Revenue, “ that neither the engage- p^^^man- 
ments (of the sarbarakars) with Government nor, of course, the andra Das 

GOSW AMI 

lands by which the service rendered is remunerated, should be z,, 
matters of inheritance and liable to sub-division among heirs ” 

wINDHU l\0\i 

(‘ Selections^ ” voL l.p. 136). 


The orders of the Government were on September 15, 1837, 
forwarded by the Board of Revenue to the Commissioner with the 
following instructions : “ You will cause it to be distinctly notified 
to the sarbarakars that at the expiration of the present settlement 
Government will select its own engager, wherever they may choose 
to exercise the right so to do. and that the present incumbents will 
be held liable to dismissal for default or bad behaviour satisfac- 
torily proved before the local authorities. It is very desirable that 
in all future cases individuals only should be acknowledged and 
allowed to treat as sarbarakars (“ Selections,^' vol. 1, p. 133). 


In his report to the Board of Revenue of October 5, 1880, Mr. 

Metcalfe, then Commissioner of Orissa, stated in relation to Khurdah : 

“The Government revenue of Khurdah has hitherto been collected 

* 

by (1.) sarbarakars proper, (2.) by proostics, and (3.) by reportdars. 
The first enjoy jagir lands, and enjoy rents of lands brought under 
cultivation during the period the settlement runs. The second are 
sarbarakars of homestead lands, who, as a rule, do not enjoy jagir 

lands No one of the three classes has any proprietary or 

hereditary rights ” (“Selections,*' vol. 2, p. 258). 

# 

The reports and papers in the “Selections** from the correspon- 
dence relating to the settlements in Khurdah have satisfied their 
Lordships that sarbarakars in Khurdah had under the Government 
no heritable or transferable right in their office of sarbarakar or in 
the sarbarakari jagirs ; that they were liable to be dismissed for 
misconduct, and that on dismissal they lost all right to occupy any 
sarbarakari jagirs ; and that on the termination of a settlement 
they were bound to enter into a fresh engagement with the Govern- 
ment if they wished to be continued in the office of sarbarakar. 
When the Government in 1861 granted the mauza revenue free to 
the Mathdharis a settlement had in 1857 been made, and the 
sarbarakars, including the first defendant's father, Brindaban, had 
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entered into engagements by kabuliyats with the Government for 
the period of the settlement, and the grant to the Mathdharis was 
subject to those engagements of the sarbarakars. That settlement 
terminated in 1880. Brindaban died in 1889. The statements in 
the suits in which Brindaban was concerned, which are referred 
to in the judgment of the High Court, do not alter the conclusions 
as to the position of sarbarakars in Khurdah which are to be drawn 
from the reports and papers in the “ Selections.” 


The High Court came to the conclusion that it was clear that 
from 1818 onwards the tendency of the Government and of the 
majority of its officers was to regard the sarbarakars in Khurdah 
as mere office-holders, and that in practice their position was here- 
ditary. The High Court held that the first defendant was a tenure- 
holder, and by its decree in the appeal in which the plaintiffs were 
the appellants dismissed their appeal. In the appeal in which the 
first defendant was the appellant the High Court by its decree 
affirmed the decree of the Subordinate Judge in so far as it declared 
the plaintiffs’ title as proprietors of the two and half mauzas in 
suit ; declared that the first defendant was a tenure-holder ; and in 
other respects set aside the decree of the Subordinate Judge and 
dismissed the suit. 

On the hearing of this appeal counsel for the first defendant 
contended tliat the decision in 1 h 71 of the High Court at Calc\i*ta 
in Saddanando Maiti v. Nowrattam Maiti (l) was an authority which 
showed that sarbarakari tenures in Cuttack are permanent, here- 
ditary, and transferable. Apparently that decision was not brought 
to the attention of the Subordinate Judge or of the High Court in 
this case, possibly because it does not appear that the lands the 
rent of which was in that case sought to be enhanced were situate 
in Khurdah ; possibly because it does not appear on what finding of 
the Court of first appeal or on what evidence, if there was any, as 
to the position of sarbarakars in Cuttack the High Court came to 
the conclusion that sarbarakari tenures in Cuttack were permanent, 
hereditary, and transferable. That case before the High Court was 
a second appeal. 

'I'heir Lordships agree with the Subordinate Judge that the first 
defendant was not a tenure-holder ; that he was liable to be dismissed 


(1) 8 Beng. L. K. 280. 
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for misconduct from his office of sarbarakar ; that he was rie;htly C. 

« 

•dismissed from that office, and that on his dismissal he ceased to be 1918 

entitled to hold the sarbarakari lands in mauza Bande ; and that, 

except as to the sarbarakari lands in mauza Panasabasta, the andra Das 

plaintiffs were entitled to the decree in ejectment and for possession, 

and to the declaration of title which the Subordinate Tudere by his Kripa- 

SINDHU ROY. 

decree gave to them. 

The plaintiffs have failed to prove any title in them to the jagir 
lands in mauza Panasabasta. 


Their Lordships will humbly advise His Majesty that this appeal 
should be allowed, [The details of the Order advised were then 
stated,] The first defendant must pay the costs of this appeal. 


Solicitor for appellants : E, Dal gad 0 . 
Solicitors for respondents : G, W. Webb, 


J. C/ 
1918 
July 26. 

ON APPEAL FROM THE HIGH COURT IN BENGAL. 

Ghatwali Tenure — Succession — Incidents of Tenure — Mights of Family. 

Giatwali tenure is ordinaiily Tiereditary, the estate descending 
to such male member of the family as the zemindar approves as 
competent to perform the duties. It is the right of the family, 
unless there is no male member competent, to have one or more 
of the members appointed. The member appointed, however, 
does not hold on behalf of the family, and the other members have 
no rights in the land while it is in his hands as ghatwal. 

Appeal from a judgment and decree of the High Court (July 28, 

1914) affirming a decree of the Subordinate Judge of Bhagalpur. 

The suit was instituted by the deceased appellant, who claimed 
possession of a share of 7 annas and a fraction in four villages 

* Present z Lord Shaw op Dunfermline, Lord Phillimore, Sut 
John Edge and Mr. Ameer Ali. 


RAJA DCRGA PRASHAD SINGH (SINCE . 

deceased) J ' ’ 

AND 

TRIBENI SINGH AND OTHERS RESPONDENTS. 
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formerly held under ghatwali tenure. The plaintiff claimed as 
purchaser from certain members of the family of the ghatwals. 
There were two sets of defendants, namely mortgagees who had 
purchased under decrees against the ghatwal, and the vendors to 
the plaintiff. 

The facts material to this report appear from the judgment of 
their Lordships. 

'I'he suit was dismissed by the Subordinate Judge and his decision 
was affirmed by the High Court. 


1918. June 27. 28 ; July 1, Upjohn A'.C., De Gruyther A'.C... 
and Parikh for the appellant. Ghatwali tenure being admittedly 
hereditary. the onus of proving that the succession was not governed 
by the ordinary rules of succession under Hindu law w’as upon the 
respondents, and they failed to discharge that onus. As an incident 
of ghatwali tenure the villages were originally held by the four 
ghatwals on behalf of all the members of the family ; the pottah 
was granted in lieu of the ghatwali tenure and the villages were 
held thereunder subject to the same rights. [Reference was made 
to the authorities mentioned in the judgment.] (l) 

Dube for the respondents was called on only as to the effect of the 
ekrarnama. 


July 26, The judgment of their Lordships was delivered by 

Lord PHILLIMORE. The suit to which this appeal relates is 
brought to recover certain lands formerly held under ghatwali 
tenure, in the zamindary of Kharakpur in Bengal. 

Thtse lands were originally held by the zamindar under the 
ruling power upon terms that the zamindar should perform by him- 
self or his tenants the duty of guarding the ghats or passes against 
marauders, and preserve the peace of the district and discharge 
other police services. In the year 1S58 the Government, being of 
opinion that these duties could be. and indeed were being, better 


(1) It was also argued on the 
facts that the appellant’s vendors 
had had actual possession under 
the pottah; further, that they 
were entitled to a share under an 
ekrarnama cxocntod by Dharmu 


Roy on September 22, 1873. Upon 
those points neither the arguments 
nor the judgment contained 
matter of which a report would be 
useful. 
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performed by their own officers, and that the Government was 
entitled to resume these lands, as the services for the performance 
of which they v/ere originally held were no longer needed, claimed 
to resume them accordingly. Litigation ensued, and the Govern- 
ment was successful in the Courts in India, but the decision was 
reversed on appeal to the Privy Council, and the Raja zamindar 
was quieted in his possession. The case was decided in 1855, and is 

reported as Raja Lelamind Smgh Bahadoor v. Goi’cniment of 
Bengal, (i) 


J. C. 

1918 

Durga 

Prashad 

Singh 

V, 

Tribeni 

Singh. 


As it was still possible that the (iovernment might insist upon 
the zamindar performing certain of the original duties, a com- 
promise was entered into, and a settlement was arrived at by which 
the zamindar paid a jama of Rs. 10,000 per annum, and was released 
from further performance of these duties. Thereupon he in turn 
endeavoured to resume their tenures from the several ghatwals on 
the ground that their services were no longer required. This led 
to much litigation with varied fortune. In two cases reported 
together, the first being Rajah Lelanund Singh Bahadoor v, Thakoor 
Munoorimjun Singh (2), the ghatwals were successful both in 
India and before the Privy Council. In a third case heard at the 
same time the ghatwal got better success before the Privy Council 
than he had in India. These cases were decided in 1873. Further, 
it appears from the judgment of the Subordinate Judge that there 
were some other cases, apparently not reported, in which the 
judgments in India were in favour of the zamindar, but the decisions 
in the Privy Council in favour of the ghatwals. 

In the case of the particular lands now in dispute, they were held 
by four ghatwals, and the decision went against them and in 
favour of the zamindar in the High Court at Calcutta, and they 
appear to have neglected to appeal in time ; but on learning that 
other ghatwals in a similar position had been successful before the 
Privy Council, they became much dissatisfied, and were endeavour- 
ing to see if they could not by some means reopen the question, when 
a compromise was arrived at, and the zamindar gave a pottah to 
the four ghatwals granting the lands in perpetuity at an annual 
uniform jama of Rs. 1031. That pottah was dated July 6, 1873. 
The grantees Dharmu Roy, Chaman Roy, Gokul Roy, and Mangal 


(1) (1855) 6 Moo. I. A. lOl. 


(2) (1873) L. R. Sup. VoI.I. A. l8l. 
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Roy are described in it as former ghatwals of the mauzas named in 
the pottah, and it is recited that “ the said mauzas, original with 
dependency, had from the time of the former rajas been in the 
possession and occupation of you and your ancestors by virtue of 
ghatwali right.” The litigation and the agreement of the parties 
to come to an amicable settlement are then recited, and the raja 
proceeds to make the grant in the following words ; “ Therefore I 
have made in favour of you the permanent istamrari mokurari 
settlement in perpetuity, descendible to progeny and generation 
after generation in respect of mauza Khadawa, &c., original with 
dependencies in existence from before ... . at an annual uniform 
jama of Rs. 1051 

'I'he four grantees thereafter dealt with the property as their 
own, as property held by each severally, in respect of his 4-anna 
share as a member of a Hindu family, holding jointly with bis sons 
and grandsons. 

'I'he four grantees, as managers or kartas of a Hindu family^ 
jointly made mortgages and leases, and, in particular, in the year 
1884 they, with their sons and other descendants, executed two 
mortgages in favour of Shilabi Singh. Upon these mortgages 
decrees were ultimately obtained, and the villages were sold in 
execution to the first party defendants, whose representatives are 
the respondents appearing before the Board to support the judg- 
ments under appeal. Delivery of possession was made on March 6, 
1897. It should be added that since the date of delivery 
the first party defendants or their predecessors have been in 

possession. 

'I'he case made for the plaintilY appellant accepts a large part of 
that of the defendants respondents. 'I'he pottah is admitted, as 
also are the apparent title thereby created in favour of the four 
grantees, Dharmu, Chaman, Gokul, and Mangal, the title deduced 
from them to the first party defendants and the possession by the 
latter from the date of delivery upon the sale. The case made is 
that the pottah was granted to the four grantees as representatives 
of one great family descended from a common ancestor, and that 
all the male descendants have beneficiary interests in the several 
mauzas according to their respective shares per stirpes, and 
that the plaintiff is the assignee of interests of several of these 


VOL. XLV.J 


INDIAN APPEALS. 


255 


descendants in respect of shares amounting to 7 annas and a 
fraction, or nearly half, (l ) 

On the assumption made on behalf of the plaintiff Rupdeo, a 
brother of Chaman and his descendants have a claim to some 
beneficiary share, presumabi^ a I -anna share ; Chintaman, brother 
of Dharmu and uncle of Chaman and his descendants, would have 
a 2-anna share ; in the other line, Ajit and his descendants would 
have a 4-aiina share, and Chauthi and his descendants a 2-anna 
share. 'I'he plaintiff has bought up all these shares, except those of 
some of the descendants of Chauthi. 


J.C. 

1918 

Durga 

Prashad 

bINGH 

7 '. 

Tribeni 

Singh. 


Lachman Roy, the common ancestor, flourished about 17i0. 

He was probably in his day the ghatwal. His son Bahore was 

ghatwal ; so was Bahore’s son Ajit. Sukdeo, the grandson by the 

other line, was ghatwal apparently with Bahore, and later on with 

* 

the latter^s grandson Anandi. In 1854 Digan, father of Mangal, 
was ghatwal in conjunction with some member of the other line, 
probably Dharmu; and then in 1864, when the zamindar sought 
to eject them, the four grantees were the ghatwals. 

The plaintiff suggests that they were chosen as the representa- 
tives of the several branch families, and held their shares of the 
family estate on behalf of all the male members. This case is rested 
upon three grounds ; the nature of the ghatw^ali tenure as deter- 
mined by the several decisions of the Privy Council, the alleged 
enjoyment by the beneficiaries of their respective shares from the 
grant of the pottah to the sale by the Court, and upon an ekrarnama 
executed on September 22. 1873, that is between two and three 
months after the pottah. 

As regards the first ground there are several decisions of the 
High Court and of this Board on the nature of this tenure. Some 
have already been cited, and in addition special reference may be 
made to Rajah Nilmoni Singh v. Bakranaih Singh (2), decided in 
1882, a case not so much in point, as the ghatwali lands were in 
another zamindary, and to Tekait Kali Pershad Singh v. Amwd 
Roy (3), decided in 1887, concerning other lands in the zamindary of 

Kharakpur. 

(1) A pedigree was here given for the purpose of this report, 

but does not appear to be necessary (2) (1882) L. R. 9 I. A. 104. 

(3) (1887) L. R. 15 I. A. 18. 
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'I'he result of the decisions is that the ghatwali tenure is ordinarily 
hereditary, the estate descending to such male member of the 
family as the zamindar approves as competent, and that it is the 
right of the family, so long as they have male members competent 
to perform the duties, to have one or more of them appointed 
ghatwals. It was certainly an advantage to the whole family that 
one of their members should hold the office and the tenure. He 
could put other members of the family into minor offices and 
grant them subordinate interests commonly called jotes, and be 
could and would generally provide for the family in the manner 
expected of its head. But this is a long way off making him a 
trustee for the family or treating the ghatwali estate as pcssessed 
by the family and reducing the ghatwal to the position of karta or 
managing head of the familv. Their Lordships do not find that 
the incidents of ghatwali tenure are such as to give the family any 
rights over the property while it is in the hands of the ghatwal, 
and they find themselves upon this point in full agreement with 
the Courts in India. So far, therefore, if the assumption were 
to be made that the scheme of the pott^h was to preserve family 
rights, there would still be no reason for holding that they extended 
so as to give any beneficiary interest in the mauzas to the male 
members of the family other than the actual grantees. 

[Their Lordships rejected the appellant’s further contentions. 
'J'hey found that neither the vendors nor their predecessors had 
been in possession of the shares claimed, thus agreeing with the 
finding of the Subordinate Judge, from which the High Court had 
not differed. They also held that the claim to a share based upon 
the ekrarnama of September 22. 1873, was barred by the Limitation 
Act. The judgment concluded :] 

Upon the whole, therefore, the plaintiff has failed to prove title 
to any portion of the property in suit, and the decrees of the Subor- 
dinate Judge and the High Court dismissing his suit were right, 
and their Lordships will humbly recommend His Majesty that the 
appeal should be dismissed with costs. 

Solicitor for appellant : E. Dalgado, 

Solicitors for respondents : Watkins Hunter, 
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SHRINIBAI BEZONJI CAPADIA AND OTHERS. RESPONDENTS. y,^ 26 . 

ON APPEAL FROM THE HIGH COURT AT BOMBAY. 
jyill — Con.^iruction — Life Interests — Reversionary Trust — “// then 


living** — Vested Estate, 

A Parsi by liis will devised a house to his wife for her life and 
directed that after her decease his executors should hold the house 
in trust for his sou J. for life, and in the event of J.'s death in trust 
for J.'s widow (as to part if he so appointed) and for J.’s issue, 
and in default of such issue and subject to such appointment, 
in trust for the testator's son K. ‘*if then living." J. died uu- 
married in the lifetime of tlie testator's widow, and of K.: — 

Held, that upon the death of J. the house vested absolutely in 
K. subject to the life interest of the testator's n-idow. 

% 

4 * 

Appeal from a judgment and decree pf-the High Court (July 31, 

* 

1916) affirming a decree of Macleod J. • 

The suit was instituted in the High ,Co.urt by the appellant and 
Telated to the will of the appellant’s father, Bezonji Nanabhoy 
Capadia, a deceased Parsi inhabitant of Bombay. 

The question for determination was whether upon the true con- 
struction of the will the appellant had an absolute interest in a 
house called Capadia House, and property which devolved with it, 
or merely an interest contingent upon his surviving his mother. 

The material clauses of the will and the effect of the judgments 
in the High Court at Bombay appear from, the judgment of their 
Lordships. 

1918. July 4. P. O, Lawrence K Keiiworthy Browniox 

the appellant. Upon the true construction of the 'will the words 

“if then living” in clause 20 mean “if living at the death of 

Jehangir.” It is a well-established rule' of construction that the 

words “ if then living ” following successive life interests refer to 

the death of the person last named as having a life interest : Jarman 

♦ 

* 

* R resent \ Lord .Shaw op Dunfermlin^, Lord . Phillimore, 

-Sir John Edge, and Mit. Ameer Ali. 
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on Wills, 6th ed. p. 1675. The rule as stated by Jarman is based 
upon /Archer V. Je^^on (1) and other authorities and was express!}* 
approved by Lindley LJ. in In yc Milne* (i) 1 he decision in 

Archer w Jegon (l) covers the present case. Upon the death of 
Jehangir, therefore, Capadia House, and the property which was to 
devolve with it, vested in the appellant subject only to the life 
interest of the testator’s widow. Phis being a question of a present 
vested right the trial judge was wrong in declining to pronounce 
upon it : Curtis v. Sheffield *{y) 

E.B. Riiikes for the respondents 9 and 10 (daughters of the 
testator). Upon the true construction of the will there was no estate 
in Capadia House which could be transmitted until the death of the 
testator’s widow : Indian Succession Act (X. of 186>), ss. 105, 10/, 
illustration (r). Everything which follows clause 19 is governed 
by the words “ I further direct that after the decease of my said 
wife.” Archer v. Jegou ( I ) is distinguishable, since there was a direct 
o^ift to the widow and the trust was expressed to operate only after 
her death. Further, that decision applies only when the gift in 
question is expressed to be after the death of a beneficiary, not 
when words of contingency, such as “ the event of,” are used. The 
draftsman used both expressions in the will and intended that they 
should be given difi'erent effects. A slight indication is sufficient to 
prevent the rule from applying : In re Dundalk and Enmskillen 
y?v. (-1) [Reference was also made to Hoghton v. \Vhitgreave{A\ 
Wordsworth v. Wood (6), Harvey v. Harvey (7), Gill v. Barrett (8). 
and Penny v. Commissioner for Railways. (9)1 


July 26. 'Phe judgment of their Lordships was delivered by 

« 

Lord PhillimoRF. 'Phe suit to which this appeal relates was 
brought in order to settle certain questions of construction arising 
on the will of a wealthy Farsi inhabitant of Bombay, Bezonji 
Nanabhoy Capadia, who died on April 3. 1906, leaving his wife, 
two sons, and several daughters surviving him. 'Phe will is dated 


(1) (1837) 8 Sim. 446. 

(2) (1887)57 L. T. 828. 

(3) (1882) 21 Ch. I). 1, 3. 

(4) [1898] 1 I. R.210. 


(S') (1819) 1 Juc. & \V. 140. 

(6) (1839)4 My. & Cr. 641. 

(7) (1839) 3 Iur.949. 

(8) (1861) 29 372. 

(9") [1900] A. C. 628. 
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April 10, 1905. It is long and elaborately drawn, and contains 
thirty-three paragraphs. 

The testator appoints executors and trustees. He makes certain 
specific gifts. He directs his executors, “ in the event of ’’ the death 
of his wife, which must mean “on'^ the death of his wife [ste 
■Pe 7 my v, Co?7if:ii^sio7i€7‘ for Raiiivays (i)], to expend a certain sum 
of money in providing the expenses of her funeral and the cus- 
tomary rites and ceremonies. He makes certain provisions for a 
daughter on the occasion of her marriage, and he leaves annuities 
to be paid to the wife, the daughters, and certain other relatives 
during the wife’s life, and he directs that the residuary Income 
should be divided and paid during his wife's life to his two sons, 
with certain provisions in the event of either son’s death for the 
latter’s widow and issue. Then come gifts which are of special 
importance to the present purpose. He devises to his wife during 
the term of her natural life the house in which he was living called 
Capadia House, and he directs his executors during the lifetime of 
his wife to let another house of his called Rutton Villa, the rent of 
Rutton Villa being to count as part of the residuary income. 

Clauses 19, 20, 21, and 25 are those the construction of which is 
to be determined in this suit. 

“ 10, r further direct that after the decease of my said wife 
Shereenbai or in case she shall predecease me then forthwith after 
my death my executors shall stand seised and possessed of the 
Capadia House and the furniture therein and Rutton Villa and all 
my residuary property upon the several trusts in that behalf herein- 
after declared that is to say : — 

20, My trustees shall stand seised of the Capadia House upon 
trust for my said son Jehangir for life and in the event of his death 
upon trust for his widow and issue in such shares and proportions 
as the said Jehangir may by his will direct provided that it shall not 
be lawful for the said Jehangir to appoint more than one-fourth 
part of the said premises to his widow and subject thereto and in 
default of ary such appointment upon trust for the issue of the said 
Jehangir such issue to take per stirpes and not per capita and if 
more than one in the same class equally between them and in default 
of any such issue and subject to any appointment for his widow as 


J. C. 

1918 
' — ' 

Capadia 

V. 

Capadia. 


(1) [1900] A.C. 628, 634. 
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aforesaid upon trust for his brother the said Kaikhushru if then 
living and failing him upon trust for the right heirs of me the said 
Bezonji Nanabhoy Capadia as if I the said Bezonji Nanabhoy 
Capadia had died possessed thereof intestate in equal shares and 
proportions but the issue of any heir shall take per stirpes and not 
per capita and if more than one in the same class equally between 
them and excluding from such heirs and such division the widowers 
of my said daughters and the widows of my said sons.’* 


Clause 2i has similar limitations with regard to Button Villa, 
the two brothers being put in inverse order. 


25. My trustees shall divide the rest residue and remainder of 
my property equally between my said sons Jehangir and Kaikhushru 
but the property or the proceeds thereof shall be held by my 
executors for the benefit of the said Jehangir and Kaikhushru 
respectively upon the trusts which are hereinbefore declared of and 
concerning Capadia House and Rutton Villa respectively as fully 
and effectually as if the share of the said residue given to my son 
Jehangir were part and parcel of Capadia House and the share of 
the said residue given to my son Kaikhushru were part and parcel 
of Button Villa.” 


The son Jehangir is now dead without leaving widow or issue ; 
but the widow of the testator is still living. The other son, Kaik- 
hushru. now claims that he has fulfilled the condition imposed in 
clause 20, inasmuch as at the death of his brother he was “ then 
living”; but those interested in the subsequent limitation as the 
right heirs of the testator in the language of clause 21 contend that 
Kaikhushru will not fulfil the condition in clause 21 unless he 
survives his mother as well as his brother. 

In these circumstances Kaikhushru, who is the present appellant, 
biought a suit on January 11, 1916, to have the construction of 
the will determined in respect of this and some other matters not 
now to be considered, making the trustees and executors, his mother, 
his sister, and certain other parties defendants, and having filed 
his plaint took out a summons for the determination of certain 
questions, inter alia ; “ 1. Whether in the events that have happened 
the plaintiff is not absolutely entitled to the property known as 
Capadia House subject to the life interest of the first defendant 
therein and who is now entitled and for what interests therein to 
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the said House. 2. Whether in the events that have happened the J- 
plaintiff is not entitled to the balance of the rents of Rutton Villa 1918 
and the income of the residuary estate of the said testator subject capadia 
to the annuities directed to be paid by clauses 16, 17, and IS of the 

said will during the lifetime of the first defendant. 3. Whether the 

plaintiff has not a vested interest in one half of the residuary estate 
of the said testator ard is not entitled to possession thereof on the 
death of the first defendant and whether the other half of the 
residuary estate is not subject to the same trusts as are created in 
respect of Rutton Villa. 4. What are the rights and interests of 
the plaintiff in Rutton Villa and in the residuary estate of the 
said testator during the lifetime of the first defendant and on her 
death.” 

Macleod J., being of opinion “ that the proper time to construe 
the will with regard to the trusts which are to come into operation 
on the death ” of the widow would arrive when the widow dies, 
declined to answer any of the questions propounded, but gave to 
the plaintiff and to the defendants Nos. 2 to 8 and 9 and 10 (there is 
apparently an error in the print of the record describing these last 
as 10 and 1 1 ) their several costs out of the estate as between attorney 

and client. 

It appears to their Lordships that it was an error on the part 
of Macleod J. to consider the questions as premature and to refuse 
to answer them. If the construction for which the plaintiff con- 
tended was correct, he w^ould have a vested remainder with which 
he could deal, and he was therefore entitled to the decision of the 
Court. 

From the order of Macleod J. an appeal was taken to the Appellate 
Division of the High Court at Bombay, and this Court entered upon 
the question of construction ; but, taking a view unfavourable to 
the plaintiff, and holding that he had no vested interest, concurred 
in the decision of Macleod J. and dismissed the appeal, giving to 
the defendants 2 to 8 their costs out of the estate as between 
attorney and client, and ordering the plaintiff to pay the costs of 
defendants Nos. 9 and 10 as between party and party. It is from 
this judgment that the present appeal is brought. 

The Chief Justice and Heaton J., who formed the Court, were 
of opinion that this case did not fall within the rule “ that where 
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there is a gift after prior interests to persons then living the word 
* then ’ refers most naturally to the last antecedent ** ; but within 
another class of cases, such as Harvey v. HarveyiS) and Gill v. 
Barrett (-0* 'o which it was held that, if the object of the testator 
is not to limit successive interests but to provide for personal enjoy- 
ment by tlie legatees by substituting for persons dying before the 
period of enjoyment a class of persons then living, the word then ” 
refers most naturally to the period of enjoyment. 


If the fact that the prior gift to the wife for her life is direct 
and the subsequent gifts indirect through the medium of trustees 
be laid aside, the will falls directly within the rule of Afc/ier v. 
Je^ofi.O) In that case the testator gave a sum of stock interest 
for his sister for life, after her decease for her husband for life, and 
after his decease for the children of his sister who should then be 
living.” Tf.ere were five children. The husband died first, then 
one of the children, then the wife ; and it was held that the deceased 
child took a vested interest in one-fifth of the fund, because the 
word " then ” necessarily referred to the last antecedent, the 
husband’s decease, and the child was living at that time. 


In In re Milne (^) the Court of Appeal followed and approved 
of Archer v, Je^^on{}>)^ holding that the word then ” in the will 
under discussion referred to the last antecedent. This was a very 
strong decision, because this construction created an intestacy. 
In the course of liis judgment Lindley L. J. referred to the statement 
of the rule in Jarman on Wilts, where the result of the cases. Archer 
V. Jej^on (3) and others, is collected and summed up with approval. 
Counsel for the respondents relied upon the two cases quoted by 
the High Court, and also upon Hoghton v. iy//if^reazfe{5) znd 
Wordszvorth v. JVood.{6) Neither of these latter cases has any 
bearing upon the present one. In Hoghton v. WhitgreaveiS) the 
point to be decided was who took under a bequest to survivors 
upon the death of the one tenant for life. In Wordsworth v. Wood (6) 
there might have been a question as to whether survivorship 
related to the death of the testator or to the death of the tenant for 
life. But the Lord Chancellor held that it was not a case of sub- 


% 


(1) 3 Jur. 949. 

(2) 29 Beav. 372. 

(3) 8 Sim. 446. 


(4) 57 L. T. 828. 

(5) 1 Jac. & W. 146. 

(6) 4 My. & Cr. 641. 
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stitution of a child’s issue for the child, but of modification of the I* 
gift to the child, and that the child had to survive the tenant for I9l8 
life in order to take. Ca^^ia 

In Harvey v. Harvey {\) there was a bequest of a life interest 
to a daughter, and the capital was then to go to the daughter s 
son ; but in case he should die in the lifetime of his mother the 
money was to be divided among his children then living, who were 
to take vested interests on attaining twenty-one or, in the case of 
a female, marriage. It was held that the period when the class 
was to be ascertained was the death of the daughter. This was 
apparently on the ground that the division could not take place 
till her death. No cases appear to have been cited, and the decision 
turned upon the particular language of the will. In Gill v. Barrett (2), 

Harvey v. Harvey \ \) and Archer v. were cited, and the 

Master of the Rolls expressly gave his assent to Archer v. Jegon (3) 
and to the rule that “ then ’ refers to the last antecedent. But in 
this case he held, as had been held in Harvey v. Harvey 0)^ that the 
time of division was the time to be looked to, and that the word 
then ” referred to that time. Neither of these cases is like the 

present one. 

Counsel for the respondents submitted that, even supposing 
that the rule in Archer v. Jegon (3) would otherwise have applied, 
the particular language of this will would take the dispositions 
-out of the rule, because the gift to the wife of Capadia House for 
her life was direct, whereas the subsequent limitations were to 
trustees for the benefit of the subsequent beneficiaries. 

In their Lordships’ opinion this argument rather tends in the 
•contrary direction. The limitations which hggm with clause 19 
are all after the death of the wife, and the int^psts which they give 
are necessarily in remainder after her death. If they or any of 
them were to be conditional on survivorship of her and not in 
remainder to her, this ought to have been expressed at the outset 
of the clause, and it would be awkward, to say the least, to express 
it in the middle of the limitations. The limitations to the benefi- 
ciaries in clauses 20 and following may fee treated as being all 
bracketed under the trust, being limitations ensuing upon the death 

• 4 

(2) 29 Beav. 372. 

(3) 8 Sim, 446. . ' 


(n 3 Jur. 949. 
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of the tenant for life. They may be conditional inter se. They 
are, however, not so expressed as to be conditional upon survivor- 
ship, but as subsequent to the life estate. If it had been intended 
to make the plaintiff's estate in remainder conditional upon sur- 
viving his mother instead of its being conditional upon surviving 
his brother, the words would have had to occur in a different collo- 
cation. If it had been intended to make it conditional upon sur- 
vivorship of both, additional words would have been necessary. 




Upon the whole, their Lordships are of opinion that the point 
is settled by authority, and that the construction of clause 20 for 
which the plaintiff contends is the right one : and the same con- 
struction must be applied to clause 25, which directs that half of 
the residue should be held upon “ the trusts declared of and con- 
cerning Capadia House.*' 


A question was asked upon Rutton \'illa and the other half of 
the residue ; but it is not apparent why it was asked, as there is 
no difficulty or uncertainly upon these points in the will. It will 
be sufficient to make a general declaration which will give the 
answer to the material questions. 

In the Court of first instance costs were given to the plaintiff* 

and to defendants Nos. 2 to 8 and and 10, as between attorney 

and client, out of the estate, and this was correct. In the Court of 

Appeal costs were given to defendants 2 to 8, as between attorney 

and client, out of the estate; this also was correct. The plaintiff 

was, however, ordered to pay the costs of the ninth and tenth 

defendants. This order can no longer stand. Their Lordships 

think that, this being a case of construction, and apparently one of 

some difficulty, and having given rise to difference of judicial 

opinion, it would be proper that the party and party costs of the 

, % 

plaintiff* and the ninth and tenth defendants, who are the respon- 
dents on this appeal, should come out of the estate. 

'Their Lordships will therefore humbly recommend His Majesty 
that the judgment of the High Court should be reversed, except 
in so far as it confirmed that part of the judgment of Macleod J. 
which dealt with the costs of the suit, and except in so far as it 
awarded to the defendants 2 to 8 their costs out of the estate, as 
between attorney and client, and that it be declared that, in the 
events which have happened, the plaintiff* is absolutely entitled to the 
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property known as Capadia House and to the one-half of the 
testator’s residue bequeathed upon the trusts declared of and con- 
cerning Capadia House, subject to the life interest of the first 
defendant, and that it be ordered that the plaintiff appellant and 
the ninth and tenth defendants and respondents should have their 
costs, as between party and party, in the High Court and of this 
appeal out of the testator’s estate. 

Solicitors for appellant : T. L, Wilson c5>' Co* 

Solicitors for respondents : Lattey 6^ Hart. 


VEEICA BASAVARAJU AND OTHERS . . . APPELLANT ; 

AND 

BALASURYA PRASADA RAO AND ANOTHER. RESPONDENTS. 
ON APPEAL FROM THE HIGH COURT AT MADRAS. 

mndn Law — Adoption^-Dravada Country — Widow Power-Absence 

of Husband's Authority — Asse7it of Sapindas. 

According to the Mitakshara law as apidied in the Madras 
Presidency, a Hindu ^vidow may, without her husband's authority, 
adopt a son to him with the assent of lus sapindas; if the assent 
of the nearest sapiuda is not given, the assent of remoter sapindas 
is not sufficient to make an adoption valid. 

Appeal from a judgment and decree of the High Court (April 17, 
1914) affirming a decree of the District Judge of Ganjam. 

The first appellant instituted a suit against the respondents 
claiming that by adoption he was the reversionary heir to one 
Vishwanadha Rao who died in 1880. By his plaint he alleged that 
he was adopted in 1896 by Narasayamma to her deceased husband 
Pedda Sanyasiraju, with the assent of the latter’s sapindas ; and 
that the assent of the respondents’ father, who was the nearest 
sapinda living at the date of the adoption, had been withheld 
improperly and merely in order to secure the property for himself 

and his sons. 

The facts appear from the judgment of their Lordships. 

* Present: Lord Sumner, Lord Phillimore, Sir John Edge, and 
Mr. Ameer Ali. 
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1918, May 10. De Gruythcr K,C. and Parikh for the appellants. 
The assent shown b> the evidence to have been given by the 
sapindas was sufficient to make the adoption valid. The question is 
one of mixed law and fact : the concurrent findings therefore are 
not conclusive. It is not necessary that all the saoindas should 
assent. 'I'he true test is whether the sapindas as a body assented, 
acting upon what they believed to be the wish of the deceased, and 
for his spiritual welfare. The motive of the widow is not material. 
The authorities show that an assent given for improper and corrupt 
motives is not effeciual. It is submitted that equally the with- 
holding of assent by the nearest sapindafor reasons of self-interest 
should be disregarded. The nearest sapinda’s consent to an adop- 
tion having been refused upon a previous application, the widow 
was not bound again to apply for it. [Reference was made to 
Co! lector of Madura v. Mootoo Ramalinyta Sathupathy (known as the 
Raoinad Case) (l), Vellankis, Venkata Rama (2), Venkatakrish~ 
namm.i v. Annapurnamnia (3), and Parasara Bhattar v. Rangaraja 
£ hat tar. (4)] 


Dunne K.C, and Dube for the respondents were not called uoon. 


1918. July 1 1. 'I'he judgment of their Lordships was delivered by 

Mr. Ameer Ali. This appeal arises out of a suit brought by the 
plaintiff, Basavaraju, on December 22, 1909, in the Court of the 
District Judge of Ganjam, in the Madras Presidency, for possession 
of considerable landed property by virtue of his right as the nearest 
reversioner by adoption to one Vishwanadha Rao the last male 
owner. The question for determination by this Board is whether 
the adoption under which he claims title is valid under the Hindu 
law. Vishwanadha died in 1880, and since his death the properties 
were held by his widow, Mahalakshmamma, for a Hindu widow’s 
estate until her decease in 1908, when the defendants, who are 


(1) (1808) 12 Moo. I. A. 397, (2) (1876) L. R. 41. A. 1. 


400 . 


(3) (1899) I. L. R. 23 M. 486. 
(4) (1880) I. L U.2M. 202. 
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admittedly the grandsons of Vishwanadha’s paternal granduncle* J* 
and who, on failure of the adoption alleged by the plaintiff, would 1918 
be entitled as the nearest reversioners, took possession of the same; veera Basa 
their possession was confirmed by the revenue authorities, before 
whom the question now in dispute was first litigated. 

The plaintiffs’ claim is based on the allegation that Basavaraju, 
the father of Vishwanadha, and one Pedda Sanyasiraju were two 
brothers, and that Pedda predeceased Basavaraju, leaving a widow 
named Narasayamma, who in 1896 adopted him as a son to her 
husband. He is thus, he asserts, nearer in degree as the paternal 
uncle’s son to Vishwanadha, and has therefore a tide superior to 
that of the defendants to the succession to his estate. 

The Ramnad Case (l) established the proposition that, in the 
Dravada country, under the Dravadian branch of the Mitakshara 
law there in force, in the absence of authority from her deceased 
husband a widow may adopt a son with the assent of his male 
agnates. The plaintiff, accordingly, placed his adoption on two 
grounds — first, that Narasayamma had direct authority from her 
husband to adopt a son to him ; and, secondly, that his own 
adoption was made with the authority of the husband’s kindred. 

After the institution of the suit other parties, who had acquired 
interests in the properties in dispute from the plaintiff or from his 
guardian, were joined as co-plaintiffs ; it is, however, unnecessary 
to refer to them in this judgment. The following pedigree will 
explain the exact relationship of the contesting parties 


Mabiah. 


I 

Peerayalingam. 

1 


I 

iPedda Sanyasiraju, 

d. 1840 or 1853 ; 

married 

Narasayamma, 

d. 1907. 

Plaintiff, alleged 
to have been 
adopted in 1896. 


Basavaraju, 

d. 1878. 


Vishwanadha Rao, 
d. 1880, leaving 
a widow, 

Mahalakshmamma, 

d. 1908. 


I 

Rajaswara 

Rao, 

deceased. 


I 

Ayyaraju. 


Sanyasiraju, 

d. 1899. 


I 

Balasurya 

Prasada 

Rao, 

defendant. 


Lakshim 

Prasada 

Rao, 

defendant 


(1) 12 Moo. I. A. 397. 
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The defendants challenged both the power of the widow to make 
any adoption and the validity of the assent or authority v/ilh which 
it was alleged to have been made. They contended that under the 
circumstances, which will be detailed later, Narasayamma had no- 
power to make an adoption to her deceased husband, and that in 
any event the assent of the sapindas, on which its validity was 
c.'>nditioned, was not legally sufficient. The District Judge before 
whom the case came for trial in the first instance, in an able judg- 
ment in which he examined the facts as well as the law' applicable 
to those facts with considerable care, came to a conclusion wholly 
adverse to the plaintiff. He held in substance that the plaintiff 
had failed to establish the alleged authority from the husband to the 
adopting w'idow, and that the consent of the sapindas on which the 
claim was rested was not sufficient. The learned judge further held 
that Peerayalingam and his two sons Pedda and Basavaraju formed 
a joint undivided Hindu family ; that Pedda died in the lifetime 
of his father somewhere before 18v2 ; that on his death his interest 
in the joint family property vested by right of survivorship in 
Peerayalingam and Basavaraju ; and that he left no separate pro- 
perty to which his widow could succeed and hold separately. He 
held that in this condition of the joint family the pow'er and capacity 
of his widow to make any adoption to him came to an end when 
the joint family property vested in Vishwanadha's widow. He 
accordingly dismissed the plaintiffs’ suit. The High Court of 
Madras on the plaintiffs’ appeal did not consider it necessary to- 
enter upon a consi deration of this latter branch of the learned 
judge’s decision relating to Narasayamina’s power to make the 
adoption. They, however, concurred with the first Court in its 
other findings, and in agreement with the trial judge held that the 
sapindas’ assent was not sufficient in law to validate the adoption 
in question, and dismissed the appeal. 


'I'he plaintiff has now appealed to His Majesty in CounciU 
and it has been strenuously urged on his behalf that the lower 
Courts have wrongly applied the law to the present case. As the 
trial judge has in his judgment fully set out the facts, their Lord- 
ships are relieved of the necessity of stating them in any detaiL 
'I'hey propose, therefore, to refer only to some salient points in the 
history of this family. It appears that Peerayalingam, the grand- 
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father of Vishwanadha, died in 18-16, leaving him surviving his J* C. 

widow Veyamma, who was the owner in her own right of the greater i9l8 

part of the property which forms the subject-matter of this litiga- veer7bas\ 
tion. The plaintiff alleged that Pedda died in 1853, whilst the varaju 

If 

defendants place his death so far back as 1840. As already stated, balasurya 

the trial judge has found on the evidence that the latter date P'^asada 

rao* 

represents approximately the real date of his death. The finding is - — 

that he died some years before his father’s death in 1846. Veyamma 
died in 1855, when the entire family estate vested in Basavaraju, 
the surviving son of Peerayalingam, He died in 1878, leaving a son 
Vishwanadha, who survived him only two years. On his death his 
widow succeeded to the estate, and held it as a Hindu widow until 
1908. Narasayamma, the widow of the predeceased co-parcener, 
had become, on the death of her husband, entitled to maintenance, 
which she received from the estate until her death in 1907. Peeraya- 
lingam, the grandfather of Vishwanadha, had a brother named 
Ayyaraju ; his son was also called Sanyasiraju and the present 
defendants are the sons of that Sanyasiraju. At the time of the 
alleged adoption this Sanyasiraju, who might be conveniently 
called Sanyasi II., was alive. 

Upon that state of facts the two questions of law which the High 
Court had to determine were exactly the two which the District 
Judge has discussed and decided. First (and this went to the very 
root of the plaintiffs’ title), whether Narasayamma had, under the 
circumstances of Peerayalingam’s family, any power in 1896 
surviving in her to make the adoption ; secondly, if she had, 
whether the assent that is put forward is sufficient. As already 
observed, the High Court have abstained from expressing an 
opinion on the first point. 

Assuming that Narasayamma had, when she purported to adopt 
the plaintiff Basavaraju, the power to make the adoption, the 
question arises whether that power was validly exercised. In the 
absence of authority from the husband, the valid exercise of the 
power by a Hindu widow in the Dravada country is conditioned 
on the assent of her husband’s sapindas. In the present case the 
claim is rested on the assent of seven kinsmen. The District Judge 
has, for convenience of reference and examination, divided the 
agnatic relations of Vishwanadha living at the time of the alleged 
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adoption into five groups in the order of propinquilj'. In the first 
group are included Sanyasiraju (the defendants’ father) and the 
defendants. Sanyasiraju died in 1899; it has been found that his 
assent was not asked for nor given. In the second group are 
included three persons whose consent is said to be contained in a 
paper exhibited, but both Courts have held their signatures to be 
forgeiies. To group 3 belong plaintiff Basavaraju’s father, his 
paternal uncle, and a witness of the name of Ayyappa Raju. These 
three have certainly given their assent to the adoption. To group -!• 
belonged a man named Borayya Bhusana, since deceased, who is 
alleged to have conveyed his assent in a letter addressed to the 
widow. This letter contains a general approval of her intention 
to make an adoption, but does not evince a consent to any specific 
adoption. 'I'here are several men in the remotest group who do not 
seem to have been approached and do not enter into the considera- 
tion of the case. 


'I'he question, then, is whether, in the absence of authority from 
the husband and of the consent of the nearest sapinda, the assent 
of remote sapindas is sufficient to validate the exercise of the widow’s 
power ? None of the decided cases deal with the concrete question 
under consideration. The decision in the Ramuad (1), which 
forms the principal authority on the validity of an adoption with 
the consent or authority of the husband’s sapindas. declares in 
general terms the class of kinsmen among whom the consent should 
be sought ; and the generality of the expressions has in some 
instances given rise to doubts. But a close examination of the 
judgment shows clearly to their Lordships’ minds what the Board 
intended to indicate. Dealing first with the case of a joint and 
undivided family, joint in food, worship, and estate, the Board 
observed as follows ; “ The question who are the khismen whose 
assent will supply the want of positive authority from the deceased 
husband is the first to suggest itself. Where the husband’s family 
is in the normal condition of a Hindu family — i.e. undivided — that 
question is of comparatively easy solution. In such a case the widow, 
under the law of all the schools which admit this disputed power of 
adoption, takes no interest in her husband's share of the joint 
estate, except a right to maintenance. And though the father of 


(1) 12 Moo. I. A. 397. 
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the husband, if alive, might, as the head of the family and the 
natural guardian of the widow, be competent by his sole assent to 
authorize an adoption bv her, yet, if there be no father, the consent 
of all the brothers who, in default of adoption, would take the 
husband's share would probably be required, since it would be unjust 
to allow the widow to defeat their interest by introducing a new 
co-parcener against their will.” 


J. a 
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Prasada 

Kao. 


There the widow had acquired some property which was held 
by her husband separately from the other members of the family, 
which is not the case in the present instance, as Pedda left no 
separate property. Dealing with the case of a widow so situated, 
Sir James Colvile went on to say: “Where, however, as in the 
present case, the widow has taken by inheritance the separate 
estate of her husband, there is greater difficulty in laying down a 
rule. The power to adopt when not actually given by the husband 
can only be exercised w'ben a foundation for it is laid in the otherwise 
neglected observance of religious duty, as understood by Hindus. 
Their Lordships do not think there is any ground for saying that 
the consent of every kinsman, however remote, is essential. The 
assent of kinsmen seems to be required by reason of the presumed 
incapacity of women for independence rather than the necessity of 
procuring the consent of all those whose possible and reversionary 
interest in the estate would be defeated by the adoption. In such 
a case, therefore, their Lordships think that the consent of the 
father-in-law, to whom the law points as the natural guardian and 
‘ venerable protector ^ of the widow, would be sufficient. It is not 
easy to lay down an inflexible rule for the case in which no father- in- 
law is in existence. Every such case must depend upon the circum- 
stances of the family. All that can be said is that there should be 
such evidence of the assent of kinsmen as suffices to show that the 
act is done by the wddow in the proper and bona fide performance 

of a religious duty, and neither capriciously nor from a corrupt 

* 

motive.” 

The decision in the Ramnad Case (l) was followed and explained 
in Vellanki v. Venkata Rama (2), which established the following 
propositions : That the requisite authority in the case of an un- 
divided family is to be sought by the widow within that family; 


(1> 12 Moo. I. A. 371. 


(2) L. R. 4 1. A.l. 
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that it is in the members of that family that she must presumably 
find such counsellors and protectors as the law makes requisite for 
her ; and that she cannot at her will travel out of that undivided 
family and obtain the authorization required from separated and 
remote kinsmen of her husband. This being the position of a widow 
in an undivided family; what are the conditions imposed on her if 
her husband happens to die in a stale of separation from his kindred ? 
Division does not affect her personal dependence or give her an 
independent status to alter by her own authority the succession to 
the estate which she takes as the widow of her husband. She is still 
dependent for counsel and protection upon the nearest sapindas of 
her husband, who are the most closely united to him by ties of blood, 
or, to use the language of Hindu lawyers, by “ community of corporal 
particles." 'I’he father of the deceased, if still alive, continues to be 
her “ natural guardian and venerable protector." He has further- 
more a direct interest in the protection of the estate, for in case of 
her death without leaving her surviving a daughter or the mother 
of her deceased husband he has a right to the reversion. His 
authorization is therefore essentially requisite to the validity of an 
adoption by her to her husband. If there is no father the divided 
brothers take his place by virtue of the tie of blood as her husband’s 
nearest sapindas ; they become her natural guardians and the 
protectors of her interests. 'I'hey also have an interest in the 
protection of the inheritance. In the absence, then, of the 
father the assent of the divided brothers is equally requisite 
for the validity of the widow’s adoption. If a majority assent 
and one refuses, his objection may be discounted. But the 
absence of their consent, or in case there is only one, of his 
consent, cannot be made good by the authorization of distant 
relatives remotely connected whose interest in the well-being 
of the widow or the spiritual welfare of the deceased, or in the 
protection of the estate, is of minute character, and whose assent 
is more likely to be infiuenced by improper motives. In this connec- 
tion it seems desirable to bear in mind the following observations of 
the Board in Raghanadha v. Brojo Kishoro (l) : “But it is impossible 
not to see that there are grave social objections to making the succes- 
sion of property — and it may be in the case of collateral succession. 


(1) (1876) L. R.3 I. A. 154, 193. 
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as in the present instance, the rights of parties in actual possession — L 

dependent on the caprice of a woman, subject to all the pernicious 1918 
inHuences which interested advisers are too apt in India to exert veerTbasa 
over women possessed of, or capable of exercising dominion over, varaju 
property. It seems, therefore, to be the duty of the Courts to balasurya 
keep the power strictly w'ithin the limits which the law has 
assigned to it.*' 

It is true that in the judgment of this Board in the Ramnad 
Case (l) some expressions are used which might imply that the ques- 
tion of reversionary interest forms only a secondary consideration 
in determining what sapindas* assent is primarily requisite, but the 
remarks that follow as to the right of co parceners in an undivided 
family to consider the expediency of introducing a new co-parcener, 
coupled with the observations of the Board in the subsequent 
case ( 2 ), show clearly that rights to property cannot be left out of 
consideration in the determination of the question. In the latter 
-case the Board observe as follows : “ There should be such proof of 
assent on the part of the sapindas as should be sufficient to support 
the inference that the adoption was made by the widow not from 
-capricious or corrupt motives, in order to defeat the interest of this 
or that sapinda, but upon a fair consideration of what may be called 
.a family council of the expediency of substituting an heir by adop- 
tion to the deceased husband.” (2) 

And an eminent Hindu lawyer, dealing with the question whose 
•consent is requisite to the validation of an adoption when the 
husband is separate, remarks that an adoption is more a temporal 
than a spiritual institution, there being no spiritual reason for adop- 
tion if the deceased left a fraternal nephew, and that the requisites 
of a valid adoption are all temporal ; therefore, the spiritual con- 
sideration should not be allowed to influence the judgment regarding 
the secular essential. And he then goes on to add ; “ Some light is 
thrown on the point by the decisions relating to alienations by 
widows with the assent of the next heir.” (3) 

The reasons which make the assent of divided brothers a requisite 
‘Condition apply niutatis mutandis to the case of the nearest sapindas 

(1) 12 Moo. I. A. 397. (3) Golap Chandra Shastri, 

(2) I... R. 4 I. A. 1, 14. Hindu Law of Adoption, p. 259. 
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other than brothers. In the present case Sanyasi 11. was unquestion- 
ably the nearest sapinda to Pedda at the time of Narasayamma's 
adoption. He was also unquestionably nearest to Vishwanadha. 
The case for the plaintiff is that in 1882 he had given his consent 
to Narasayamma making an adoption, which was repeated in 1-894. 
The trial judge who heard the evidence found as a fact that both 
allegations were false ; and the High Court agree in that view. The 
concurrent finding of the two Courts on this point is not open to 
question on this appeal. Their Lordships consider that, even if the 
matter were open to discussion, the reasons given by the District 
Judge for disbelieving the story are conclusive. 

It was argued at the Bar that no application was made for the 
assent of Sanyasi II. because it was known that he would refuse. 
This, in their Lordships’ opinion, is a futile reason for not applying 
for his assent. 

In their Lordships’ opinion this suit must fail on the second 
ground on which the trial judge decided the case, namely, that 
Narasayamma did not obtain the requisite assent necessary for the 
valid exercise of that power. Their Lordships express no dis- 
approval of the decision of the District Judge on the first point, but, 
like the High Court, do not find it necessary to decide it. 

Their Lordships will accordingly humbly advise His Majesty that 
the decree of the High Court dismissing the suit should be affirmed 
and the appeal should be dismissed with costs. 

Solicitor for appellants : Edicard Dal^ado, 

Solicitor for respondents : Douglas Grant, 
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LIMITED j 

ON APPEAL FROM THE HIGH COURT IN BENGAL. 

Landlord and Tenant — Mininfj L^asc — Construction — Eight to Surrender 
— Condition as to Pagment of Money due — Time ^ for Payment — 
Waiver. 

The appellant by lease for 999 years granted to the respondents 
coal mining rights in certain villages. Royalties per ton of coal 
were to be paid quarterly, and if at the end of each Bengali year 
the amount so paid had not reached a fixed minimum the difference 
was to be paid within the two follovdng months; rent for surface 
rights was to be paid annually. Clause 9 provided that the respon- 
dents should be entitled to surrender any of the villages upon 
givbig six months* written notice ‘‘and paying the minimum 
royalty for the said six months,** and that the respondents should 
“not be entitled to surrender so long as any rent or royalty remains 
unpaid. * * 

On May 11, 1912, the respondents gave six months* notice of 
their intention to surrender all the villages. The appellant *s 
manager requested that a formal deed of surrender should be 
executed. On May 22, 1913, the deed not having been yet tendered 
or the amount due ascertained, the appellant denied that the 
surrender was effectual oii the grounds that the notice did not 
expire at the end of the Bengali year, and that the amount due had 
not been tendered; the appellant subsequently sued for royalties 
upon the basis that the lease was subsisting: — 

Held — (1.) that the right to give notice under clause 9 could be 
exercised at any time; (2.) that that clause did not require that 
the amount due should be tendered when the notice nas given, 
and that, the appellant *s manager having requested that the sur- 
render should be by deed, the payment had not to be made until the 
deed vr^s tendered; and (3.) that the lease had been terminated 
and the suit therefore failed. 

Appeal from a judgment and decree of the High Court (Feb- 
ruary 2?, 1916) reversing a decree of the Subordinate Judge of 
Peerulia. 

* Present: Lord Buckmaster, Lord Dunedin, and Lord 
Wrenbury. 
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The appellant sued the respondents to recover royalties under 
two mining leases ; the respondents pleaded that the leases had 
been deteimincd. 

The material terms of the leases and the relevant facts appear 
from the judgment of their Lordships. 

'i'he Subordinate Judge made a decree for the amount claimed ; 
that decree was set aside by the High Court. 


LMS. June 21, 24. Upjohn A\C., Dc Gruythcr K. C., and 
Parikh for the appellant. Upon the true construction of the leases 
notice could only be given under clause 9 to expire at the end of a 
year or half-year. In Bridges v. Pott (l), relied on in the High Court, 
the document was an executory agreement, and its terms materially 
differed from those of the leases. Further, it was a condition pre- 
cedent to a surrender under the clause that the sum due should be 
paid on or before the expiration of the notice: Grey v* Friar,{X) 
'J'he operation of the notice was not merely postponed until pay- 
ment. '1 he facts do not show a waiver ; the appellant's manager 
had no authority to waive performance of the condition. 

['I'hcir Lordships did not require to hear the respondents* 
counsel as to the time at which a notice under clause 9 could 
be given.] 

P. O, Laiorence K. C, Dunne K. C., and Kenworthy Brcivn for 
the respondents. The payment had not to be made when the 
notice was given ; at that date it was impossible to calculate the 
amount payable. The two months’ grace given by clause 3 applies 
to the payment required by clause 9, But even if payment was a 
condition precedent to the surrender, the date of payment was 
postponed by the request for a deed. The conduct of the manager, 
and of the appellant himself in entering into negotiations through 
his solicitors, amounted to a waiver. 'I'he respondents were led to 
believe that payment at the dale when the notice expired was not 
insisted on ; but for that they would have given a fresh notice, 
'i'he appellant’s manager had implied authority in the matter: 
Indian Contract Act, 1872, ss. 186, 229, 237. 

Upjohn K. C. replied. 


(1) (186-1) 17 C. b.(N.S.)3N. 


(2) (lS54)-t H, L. C. 5 (kS. 
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July 26. The judgment of their Lordships was delivered by 

LORD BUCKMASTER, The appellant is the heir and legal repre- 
sentative of Raja Sri Sri Durga Prashad Singh, the plaintiff in the 
suit out of which this appeal has arisen. The proceedings were 
instituted to recover from the respondents the sum of Rs. 26,237, 
being the alleged arrears of royalties due under two mining leases 
granted by the Raja to the respondents, and dated respectively 
March 4, 190?, and September 29, 19C8. 'I he defence to the claim 
was that the leases had been duly determined by notice, and it is 
this question, and this alone, which arises for consideration upon 
the present appeal, the High Court of Judicature in Bengal having, 
in reversal of the judgment of the Subordinate Judge, dismissed the 
action. 
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So far as the points to be determined are concerned, the leases 
may be regarded as identical, the variations in date, in the royalties 
payable, and the period allowed before payment begins being the 
only differences between the two ; as will appear in the course of 
this judgment, these differences arc immaterial to the present 
dispute. Both leases appear to have been in the vernacular, and 
the obscurity of their terms is faithfully reflected in the translation. 

The lease of March 4, 1908, is the one accepted by their Lordships 
for the purpose of examining the clauses that bear upon the dispute. 
By it a grant w-as made by the Raja to the respondent company of 
coal, land, and mining rights in certain mauzas belonging to the 
ancestral zamindari of the Raja of Pargana Jheria for a term of 
999 years. By clause 1 certain royaltie.s were fixed for each ton of 
coal, and by clause 2 it was provided that the royalties mentioned 
should be payable quarterly, “ i.e., in four kists of Baisakh, Sraban, 

Kartick, and Magh.” 

By clause 3 a certain minimum royalty was provided, which 
after the second year obliged the lessees to pay an annual 
minimum royalty” of Rs. 13,904 until the expiration of the term, 
with a provision that if the royalties paid under the earlier clause 
were found on taking the accounts at the end of each year to be 
less than the minimum royalty, the lessees should be bound to make 
up the loss and pay the sum of Rs. 13,904 in full within the two 
months of the following year. The words in which this provision 
is couched are important, and they are as follows : “ If on taking 
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accounts at the end of each year it be found that the royalty paid 
by you for tiie said lands for that particular year is less than the 
said minimum royalty, then you shall be bound to make up the 
said loss and pay the said sum of Rs. 13,004 in full within the two 
n onths of the following year.” 

By clause 6 power was given to the lessees to take the necessary 
surface land for the purpose of carrying on the colliery business 
at a certain fixed rent per bigha, and this rent was to become due 
at the end of each Bengali year. 


'J'here were consequently three distinct payments to be made : 
(l.) 1 he royalties payable per ton of coal to be paid quarterly, 
(i.) The annual minimum royalty to be paid within two months 
after the expiration of the year satisfied pro tanto by the royalties 
payable under (l.), the accounts being taken at the end of the year 
and payment made within two months of the following year. 
(3.) i'he surface rent due at the end of each Bengali year. 


By clause 9 a right was given to the lessees to surrender the 
term, and it is in the alleged exercise of the rights so conferred 
that the respondent contends that the leases have been determined. 
The words of the clause are therefore important, and they are as 
follows : Phat, if you so wish, you shall be entitled to surrender 
all or any of the inauzas hereby leased out to you by giving me six 
months’ written notice, which you shall be competent to give me 
by a registered letter and paying the minimum royalty for the said 
six months, i.e., a half of the annual minimum royalty. But I 
shall not accept any surrender for a portion of any of the mauzas, 
neither shall you be entitled to surrender so long as any rent or 
royalty remains unpaid. Instead of relinquishing all the inauzas 
settled, you will be able to relinquish any one or more of those 
mauzas by givi.ng six months’ notice in writing in the above manner. 
If you surrender any one or more mauzas in this way, you shall be 
bound to pay the whole of the minimum royalty for all the mauzas 
leased out as fixed in clause 3 for the remaining mauzas, i.e,, you 
shall not be entitled to get a proportionate reduction in the minimum 

royalty of Rs, 1 3,904 fixed as above for surrendering one or more 
than one mauza in the above way.” 

i he company duly entered into possession of the mining property 
under the said lease, carried on mining operations, and from lime 
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to time paid the ro>alties and rents as agreed. But the undertaking 
does not appear to have prospered, and the respondents attempted 
to obtain a reduction of the minimum royalty payable under the 
lease. In this they failed, and on May 11, 1912, they sent to the 
Raja personally a registered letter of which the relevant parts are 
as follows : ‘*By the terms of the respective leases it is open to us 
to relinquish the properties by giving you six months* previous 
notice in writing. Please take note therefore that we hereby wish 
to relinquish the undermentioned areas held under the leases, and 
that after the expiry of six months from this date, upon the pay- 
ment of all royalties due to you, we shall not be responsible for any 
further minimum royalty rent, &:c., and that all our obligations 
under the two leases would cease and terminate after the expiry of 
six months from this date.” At the same time, according lo the 
evidence of the respondents* manager, they went out of possession 
of the property and informed the Raja of the fact. 
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1 he Raja handed the notice to Mr. Smith, who was his general 
manager, and he, in accordance with what he regarded as the usual 
practice of the estate, requested the respondents to execute a formal 
deed of surrender. The lessees placed the matter in the hands of 
Messrs. Morgan & Co., their solicitors, and they on September 16 
wrote to Mr. Smith, stating that they held the leases and asking if 
he wished them to prepare a deed of relinquishment, or whether 
he would send the form of document he required. No immediate 
answer was given to this letter, and on October 30, 1912, they wrote 
ao-ain, and to these letters on November 13 Mr, Smith sent an 
answer in the following terms : I must apologize for not having 
replied to yours of September 3** (an obvious mistake for Sep- 
tember 16) “and October 30 earlier. I am enclosing the copy of a 
relinquishment deed given us by another tenant. A deed of this 
sort will, I understand, be quite sufficient for our purpose. All 
dues on the holdings must be tendered along with the instrument for 

acceptance.** 

To this Messrs. Morgan replied on November 30, 1912, asking 
for a statement of what Mr. Smith said was due for the royalties. 
There was certainly no obligation cast on Mr. Smith to comply 
with this request, but it was an obvious and sensible business 
proposal, and indeed it seems so to have been regarded by Mr. 
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Smith, wlio answered on December 1 saying that the matter was 
receiving attention, and that he would write at an early date. This 
promise seems to have been overlooked, for nothing transpired 
between the parties till April 28, when Mr. Smith wrote tc the 
respondents saying that the minimum royalty was much in arrear, 
and asking that it might be liquidated at an early date. On May 3, 
1913, Messrs. Morgan & Co. wrote again to Mr. Smith, recalling his 
promise and asking him to proceed with the matter. Mr. Smith 
then wrote on May 5, and explained what had happened in the fol- 
lowing terms : “l am in receipt of yours of the 3rd. We addressed 
a note to Messrs. Tata & Sons on April 2S asking them to pay the 
minimum royalty due. I put the matter of the account before our 
legal adviser, and he refused to give any opinion or make up a 
statement of your dues, as he said you were in as good a position 
to do so as he was, and he failed to see why he should take the 
responsibility. Your obvious course was to abide by the terms of 
the document when relinquishing the properties, and tender the 
money with the relinquishment deed.’* 


Upon receipt of that letter I^Iessrs. Morgan immediately made 
out what they regarded as the account, and sent the statement 
on May 16. with an oflcr to send a cheque if the account were 
accepted, and to this Mr. Smith replied on May 22, stating for the 
first time that the Raja did not recognize the relinquishment as 
legal or in accordance with the agreement between the parties — 
first, because it did not expire with the end of the year, and, 
secondly, because it was not served after full payment of all dues ; 
and he accordingly claimed the total amount of the royalties due to 
date. An attempt was made to settle the dispute that had thus 
arisen by reference to arbitration, and, this having failed, proceed- 
ings were instituted b}^ the Raja to recover the rents on the ground 
that the leases were still on foot. 'I’he argument put forward in 
Mr. Smith’s letter is the main contention advanced by the appel- 
lants both before their Lordships and in the Court below. 

In order to test the value of these contentions it is necessary to 
examine closely the terms of the clause under which the notices 
were given. Dealing first with the question as to whether the 
notice could be given at all so as to expire at the expiration of any 
six months, it is important to observe that, however the clause is 
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construed, the actual provisions of the lease cannot without some 
modification be made to fit into the circumstances. The clause is 
open to three constructions. Either the notice must be one ter- 
minating with the end of the year ; or it may be given at the expira- 
tion of a year of the term, so as to terminate half-way through 
another year ; or it may be given at any lime. VVhichever view is 
adopted, the provisions as to calculation and payment of the royal- 
ties cannot be made to fit the circumstances arising with the giving 
of the notice. It could not have been the intention of the parties 
that the payment of one Iialf of the minimum rent should be made 
when the notice was given, as the amount cannot be calculated 
till a later date, since its payment may be satisfied b}'' current 
royalties. 

If, therefore, the first hypothesis is adopted and the notice is 
given in the middle of a current year, the half cannot be ascer- 
tained until the )’'ear of the lease has expired, and it is plain that 
then this cannot be the only payment made. In such an event 
the whole annual minimum royalty would be payable and not one- 
half, and either two calculations must be made — the one for the 
half-year up to the date of the giving of the notice, and the other 
at its expiration — or the provision as to payment of the half is 
inappropriate and unnecessary. If, on the other hand, the notice 
is given at the beginning of the year, the royalties have to be cal- 
culated and the minimum rent fixed at a period half-way through 
the year, and for this, again, the lease makes no provision. There 
is therefore nothing in the terms of the lease itself to fix the notice 
as one that must be given at any definite period, and there is con- 
sequently no reason why words should be' introduced into clause 9 
to limit the general application of the important right to surrender 
which is there conferred. The notices therefore were, in their 
Lordships’ opinion, rightly given. 

There remains the consideration as to whether the conditions 
prescribed as those that must be observed after the notice has been 
served have been faithfully obeyed. On behalf of the appellant it 
is contended that they were not, because of the provisions in 
clause 9 as to payment. These occur in two passages in the clause — 
the first which provides that it shall be competent to give notice 
“by a registered letter and paying the minimum royalty for the 
36 
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said six months, i.e.. half of the annual minimum royalty/’ and the 
other which stipulates that the lessees shall “not be entitled to 
surrender so Ion" as any rent or royalty remains unpaid.” 

T he first provision does not give rise to much difficulty, for, as 
lias already been pointed out, at the time when the notice is served 
it is impossible to know what the annual minimum royalty may be, 
and in this part of the clause there is nothing to fix a lime within 
which that payment is to be made. TTie words do nothing except 
create an obligation to pay, and it is the latter part of the clause 
which provides the date of payment. 


'JTie latter provision is more precise. After the notice is given, 
unless all the prescribed conditions are satisfied at the date when 
the notice expires, the lease will not be terminated, and the notice 
will become ineffectual. It is probable that the expression con- 
templated an actual surrender by handing back the leases with an 
indorsement, and had they been so surrendered there would, in 
their Lordships’ opinion, have been thrown upon the lessees the 
difficult duty of calculating ihe exact amount of all the royalties 
that would then be due. bringing into account the royalty actually 
payable per ton of coal and apportioning the amount of the dead 
rent. But this course was not adopted. T'he Raja’s agent, in 
pursuit of what he regarded as the practice of the estate and acting 
well within the general authority that he possessed, requested that 
the surrender should take place by cxeciuion of a deed. When once 
this course was adopted the payment of the amount w^as, in their 
Lordsliips’ opinion, transferred to the date when the surrender was 
executed and delivered. It would make no dilTerence that this date 
was subsequent to the date for the expiration of the notice, for its 
operation would take elYect from the dale when the notice expired 
whenever it was executed. Payment therefore upon this date was 
all that was required by the terms of the lease itself. But, apart 
from this, it was expressly directed by the letter of Mr. Smith of 
November 13. It is said that in all these acts Mr. Smith was acting 
in excess of his authority, but their Lordships are unable to agree 
with this contention. 


Mr. Smith was the plaintllY's manager, and as his manager he 
stated in his evidence that all questions in connection with the 
estate came before him. In his own words, he said: I dealt with 
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them, but not finally. The final decision rests with the Raja. 
After receiving the Raja’s decisions I see them through. The Raja 
does not know much English. Questions of land settlement of coal 
property come to me for report. The terms of such property are 
finally settled by the Raja, I carrying out his orders.” TI)eir 
Lordships think it is plain from these statements that while Mr. 
Smith had no power finally to fix or to vary the terms upon which 
the Raja’s land is dealt with, yet he had full authority to carry 
out directions when once the general question had been determined, 
and when the notice was handed over to him by the Raja as manager 
this clothed him with full authority to make such arrangements as 
he thought fit in the interest of the estate for carrying the notice into 
effect. 

I'heir Lordships are in agreement with the learned Subordinate 
Judge that the principle of estoppel does not apply to this case at 
all, and they think the statement of the High Court that the plaintiff 
was estopoed by conduct is not an appropriate explanation of the 
true position. The word ‘'estoppel” is not infrequently used to 
cover transactions to which it has no proper application. In its 
essence it means that the party estopped has by conduct or language 
prevented himself from asserting the true facts on which he would 
otherwise have been entitled to rely. 'Fhis is not what has happened 
in the present dispute. There was nothing to prevent the Raja 
from asserting the true character of the transaction, but this, for 
the reason already pointed out, does not entitle him to succeed in 
his claim. 

For these reasons their Lordships will humbly advise TI;s Majesty 
that this appeal should be dismissed with costs. 

Solicitor for appellant : E, Dalgado, 

Solicitors for respondents : Mor gaily Price v>* Co, 
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ArAHESH AND Others Respondents. 


ON APPEAL FROM THE COURT OF THE JUDICIAL COMMIS- 
SIONER OF OUDH. 


Exxdnxcc — Document not in Lint — Use to refresh Memory — Order FZ/.^ 
14— Joint Family Property — Aliemiticn CoHdiTioaoJ Decree 

set tiny a.siflc — ^fesn e Profit s. 

Upon an issue as to the date of a pcrsoiHs birth a wituesa, for 
tlio purpose of rolrcshing his memory, can refer to a horoscope 
made by him at the time, although the document has not been 
included in the list of documents under Order VII., r. 14. 

When, in a suit by a Hindu to set aside a sale of joint family 
property made by his father, it is found that part of the purchase- 
money ^Yas applied to pay antecedent debts, and the sale is set 
aside conditionally upon the payment of the sum so applied, mesne 
profits are not recoverable from the alienee. 


Appeal from a judgment and decree of the Court of the Judicial 
Commissioner (.May l2, 1915) reversing a decree of the Subordinate 
Judge of Gonda. 

'The facts appear from the judgment of their Lordships. 

June 13. De Gruyther K.C, and Dube for the appellant. 

T he respondents did not appear. 

July 16. The judgment of their Lordships was delivered by 

Lord Phillimori:. T'he appellant is the plaintifY in this action, 
which was brought by him on January 2, 1913, against the present 
respondents and others to recover certain shares in the village of 
Ferozpur which had been conveyed by his father to Kali Pershad, 
the ancestor of the present respondents, by three deeds of sale 
dated April 20, 1889, January 6, 1892, and April 13, 1894. By the 
first a two-anna share was conveyed for Rs. 4,000, by the second a 
one-anna share for Rs. 2,000, and by the third a like share for a like 
amount. 

Present: Lord Atkinson, Lord Piiillimore, Sir John Edge,, 
and Mr. Ameer All 
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The defence was that as to the first sale it could not be attacked 
by the plaintiff, as he, according to his own case, was not born at 
the time, and his father was the sole proprietor, not being joint in 
family, and could deal with the estate as he thought fit ; that as to 
all of the sales there was necessity for them, and that the money was 
not raised fer immoral purposes. Further, there was a plea of the 
Indian Limitation Act. 


J. C. 
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'I'he point as to this plea turns upon these facts. The period for 
attacking such a sale in ordinary cases is fixed by art. 126 of the 
Indian Limitation Act at twelve years. But by s. 7, “ If a person 
entitled to institute a suit or make an application be, at the time from 
which the period of limitation is to be reckoned, a minor, or insane, 
or an idiot, he may institute the suit or make the application within 
the same period after the disability has ceased as would otherwise 
have been allowed from the time prescribed therefor in the third 
column of the second schedule hereto annexed,” The time pre- 
scribed is three years. The plainitff’s case is that he was born on 
January 4, 1892. He would come of age at eighteen, and then he 
would have three years, which would take him to January 4, 1913 
The case for the defendants was that the plaintiff was at least 
twenty-eight. 


The Subordinate Judge decided for the plaintiff on all points. 
He held that there was no necessity for any of the sales ; that the 
money raised by them was used for immoral purposes ; that, as 
regards the first sale, the plaintiff could attack it though he was not 
born at the time, because his father was not separate in family but 
joint with his own brother and apparently other relatives, and 
because “ the alienation made by one member of the coparcenary 
body can be objected to by another member born subsequently^” 
He found that the plaintiff was born on January 6, 1892, and had 
therefore instituted his suit in time to save it from being barred. 

On appeal the judges of the Court of the Judicial Commissioner of 
Oudh took a different view. The judges found that the plaintiff's 
father was separate in family at the time when the first sale was made, 
which rendered it unnecessary to decide upon the proposition of law 
upon which the Subordinate Judge had acted. As to the second and 
third sales, they were of opinion that certain sums, to wit, Rs. 1,622, 
of the moneys received on the second sale, and Rs. 153.12 of the 
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moneys received on the third sale, were applied in paymertt of ante- 
cedent debts, and that to this extent the sales could be supported, 
but to no greater extent. They found, however, that the plaintiff 
had not established “ that he attained majority within three years 
before suit,” and therefore they dismissed his suit. Hence this 
appeal. 


Their Lordships will deal first with tlie point as to the plaintiff^s 
age. As the appeal was heard ex parte the evidence on this matter 
was reviewed at the Bar with minuteness and care, 'i'here were three 
witnesses whom the Subordinate Judge saw and upon whose evidence 
he relied. The first was Shiva Lai, He was the family priest. 
He said that on the day of the plaintiff’s birth he was in the village 
and that he made notes of the birth of the children of his disciples, 
and he produced a manuscript almanack with the entry of the birth 
of the plaintiff on January v, 1892. Points are made against this 
evidence, first, that he was a resident of Bindraban and not of 
Ferozpur, but it is established, and indeed it is for one reason part 
of the defendants’ case, that the plaintiff’s family were by origin of 
Bindraban, and, secondly, that he did not produce a horoscope. 
It Avill be seen, however, that the third witness did produce one. 


The second witness w'as Girdhari Lai ; he was a first cousin, and 
says he was in the village at the time of the birth, and he fixes the 
date as being January 4, ltS92, that on which his grandmother died 
and upon which he annually performs certain religious rites. He 
says that he and his mother w'ere the only relatives in the house at 
the time, and that he went away next day with his mother to his 
grandmother’s funeral. 


1 he judges of the Court of Appeal thought that he was — in saying 
that he w'as the only male of the house present — contradicted by 
another witness, Baldeo, who said that he w'as called by the father to 
the house on the day after the birtl:, and also thought that it would 
be improbable that Cirdhari Lai and his mother would in the 
circumstances go away to his grandmother’s funeral ; but there is 
no necessary inconsistency between the two witnesses, as the father 
may well have returned on the next day, and this may also explain 
why Cirdhari Lai went away to the grandmother’s funeral 

Baldeo, the third witness, is a Pandit. He produced an almanack 
and horoscope. Objection was taken to this document on the ground 
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that it was not entered in the list of documents as required by 
Order VII., r. 14, and it was rejected by the Subordinate Judge. 
This was an error. The document was not one to be relied upon as 
a probative document in itself, but it was a record made by the 
witness at the time, to which he was entitled to refer for the purpose 
of refreshing his memory. In any case, the criticism of the judges of 
the Court of Appeal, that there was no horoscope, was not well 
founded. Baldeo also deposed to January 4, 1892, as the date. 

Then there was a fourth M'itness, Kali Din, to whose evidence on 
this point no reference was made in the judgments of either Court, 
possibly because his principal evidence was with regard to the 
immoral consideration for one of the deeds of sale. But his evidence 
on this other point seems to have been believed, and he says that the 
plaintiff was horn three days before the execution of the deed of sale 
of January 6, 1892, which would be January 3, or only one day 
different from that deposed to by the other witnesses. 

The only evidence offered on this head by the respondents is that 
of the principal defendant, Mahesh. He said that the plaintiff was 
twenty-six or twenty-seven when the last deed, that of April 13, 
1894, was executed. This was an extravagant statement. Then 
he reflected and said that the plaintiff was six or seven, which would 
make the plaintiff born somewhere about 1887 and make him 
twenty-four or twenty-five at the date of the institution of the suit, 
the case as made by the defendant’s pleader being that he was at 
least twenty-eight. 

The plaintiff also produced three doctors of repute who examined 
the plaintiff, one on March 9, 1913, and the other two on May 15, 
1913, and thought that then he was about twenty-one. They 
admitted, as might be expected, that they could not speak positively 
to a year or so ; but as between the two cases, their evidence is of 
value as showing that the age attributed by the defendants to the 
plaintiff would not be medically probable. 

Comment was made in the judgment of th e Court of Appeal on 
the fact that the plaintiff did not produce his father or mother ; but 
the father, who was made a defendant in the suit, and whose acts 
and character were impugned, was a witness rather to be called 
for the defendants than for the plaintiff ; and no question seems to 
have been raised at the trial as to the absence of the mother. If 
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■ any point had been made about her absence it is quite possible that 

1918 an explanation might have been offered. 

15ANWARI There remained one further matter upon ■which the judges of the 

Court of Appeal commented unfavourably. The case for the plain- 
M AMEPH. tiff, as stated in his plaint and made by his witnesses, was that he was 

born on January i ; but his statement on oiili, made at the time of 
the settlement of the issues, was that he was born on January 6. 
Either date is equally good for his case. He could not himself know 
on which day he was born, and if he made some error or misstate- 
nient to this very trilling extent it would not destroy his case. It 
is possible, as it was suggested at the Bar, that he might usually 
reckon according to Hindu chronology, and may have made some 
mistake in transferring this into an English date. 

Upon the whole their Lordships see no reason for differing from 
the finding of the Subordinate Judge in the matter, and they are of 
opinion that the plaintiff' brought his suit in time. 


As to the first sale deed, the finding in the Court of Appeal that 
the plaintiff’s father was separate in fact at the time of its execution, 
and could dispose of his properly as he pleased, has not been suc- 
cessfully impeached, and this deed must any how stand. And as to 
the second and third sales, their Lordships upon consideration are 
not disposed to disturb the findings of the Court of Appeal. The 
plaintiff can therefore only get these deeds set aside upon the terms 
of repaying the several sums which were applied to pay antecedent 
debts. 

It will be the principal only of these sums that the plaintiff will 
have to pay, as the defendants have been in possession of the estate. 

1 he Subordinate Judge made a decree in favour of the plaintiff 
Cor mesne profits, and rightly from his point of view, because the 
deeds were to be unconditionally set aside. But inasmuch as in the 
v;ew of tlie Court of Appeal, which their Lordships accept, they are 
only to be set aside upon payment of certain sums, the defendants 
nustbe deemed to be lawfully in possession until they are set aside, 
and are therefore not accountable for mesne profits. 

Their Lordships will therefore humbly advise His Majesty that 
this appeal should be allowed, that the decree of the Court of the 
Judicial Commissioner of Oudh should be reversed, and that the 
plaintiff should have a decree setting aside the second sale and giving 
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him possession of the one-anna share in the village, Ferozpur, which I* L- 

passed by that sale upon payment of Rs. 1622^ and setting aside the 1918 

third sale and giving him possession of the one-anna share which 
passed by it on payment of Rs. 153. 12, and that the plaintiff should Lal 
have the costs in both Courts below and of this appeal. Mahesh. 


Solicitors for appellant : — Watkins 6- Hunter, 
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1. BOMBAY MUNICIPALITY— 

ment T rustees— Streets— Vesting—BuildingLiiie 

—Compensation — Interest — City of Bombay 
Municipal Act {Bombay Act HI. (y/lSSS), ss. 
300, 301 — City of Bombay Imprcn'ement Act 
{Bombay Act IV, of 1898), ss. 41, 45. 

When the Trustees for the Improvement of 
the City of Bombay, constituted by Bombay Act 
IV. of 1898, have given notice under s. 41 of 
that Act to the Municipal Commissioner that 
an existing street is required by them under a 
new street scheme construct the new street 
with a building line set forward from the old 
building line, the strip of land between the two 
building lines does not vest in the trustees. The 
vesting in the trustees under the notice is co- 
extensive with the revesting under s. 45, sub-s. 2. 

When under s. 300, sub s. 1, of the City of 
Bombay Municipal Act (Bombay Act III. of 
1888) premises are compulsorily ordered to be 
set forward to the building line, the corporation 
is not entitled under the Act to compensation 
from the owner of the premises for land which 
prior to the order vested in the corporation, 
but which will be covered by the premises as 
ordered to be set forward. 

Unless there is something in the contract 
between the parties which necessarily imports 
otherwise, the date when one party enters into 
possession of the property of another is the date 
from which interest upon the unpaid price should 
run. Ratanlal Choonilal PANALAL V . 
Municipal Commissioner for Bombay. 233 

2. Public Streets — Powers — Acquisition 

of adjoining Land — Compensation^Preservatton 
of Regular Line — Collateral Object — City of 
Bombay Municipal Act {III . of I888, Pom.^, ss. 

296, 297, 301. . , 

By s. 297 of the City of Bombay Municipal 
Act the Municipal Commissioner may prescribe 

X 2 
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BOMBAY MUNICIPALITY- continued. j 

a regular line on each side of a public street, i 
and if the line is so prescribed that any land not 
vesting in the corporation falls within it, the 
Commissioner may, by s. 299. take possession [ 
of it on behalf of the corporation, the former 
owner receiving compensation under s. 301. 
Sects. 297 to 301 are headed in the Act “ Preser- 
vation of regular line in public streets.” By 
s. 296 the Commissioner has power to acquire 
any land required for widening, extending, or 
otherwise improving any public street, subject 
to the payment of compensation under the 
Land Acquisition Act (I. of 1894). 

In 1909 the Commi-^sioner prescribed a line 
on one side of a public street so that land belong- 
ing to the appellants fell within it, and, having 
served them with notice, took possession. The 
Commissioner wished to acquire the land for 
the purpose of widening the street in connection 
with a contemplated bridge carrying the street 
over certain level crossings. The appellants 
contended that the procedure under ss. 297, 

* 299, and 301 was inapplicable and the proceed 
ings ultra vires, and that the land could only 
be acquired subject to payment of compensation 
under the Land Acquisition Act, 1894 ^ ' 

Held, that the powers given by ss. 297 and 
299 of the Act could be exercised although the 
motive of the Commissioner, who acted in good 
faith and in the discharge of his duties, was not 
to preserve the regular line of the street, and 
that consequently the compensation payable 
to the appellants was to be calculated according 
to s. 301 of the Act, and not under the Land 
Acquisition Act. 1894. NAKMA MUNICIPAL 
COMMISSIONER FOR Bombay - - 126 
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Saddatnndo Maiti v. Ahavrattam Maiti, 
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Sail* Bat V. BaAii Khan, 13 Nagpur L. R. 
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Approved ... . 219 

Shamn Patter v. Abdul Kadir Ravuthan, 

L. R. 39 1. A. 218. 
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CENTRAL PROVINCES TENANCY ACT 

(XI. of 1898), s. 46, sub SS. 1, 6— 5i> Land— 
Mortgage before Act — Conciliation Award after 
Act — Mortgagor's Occupancy Right. 

The Central Provinces Tenancy Act (XT. of 
1898), as amended by Act XXI. of 18W, pro- 
vides ; Sect. 45. (1.) Notwithstanding any 
agreement to the contrary .... a proprietor 
who, after the commencement of this Act, 
temporarily or permanently loses (whether under 
decree or order of a civil Court or a Revenue 
officer or otherwise) or transfers his rights to 
occupy sir land as a proprietor, shall at the 
date of such loss or transfer become an occu- 
pancy tenant of that sir land (6.) Nothing 

in this section shall affect a document duly regis- 
tered before the commencement of this Act ; 
and. on any surrender or transfer such as is 
described in su])-section (1.) being made, decreed 
or ordered in pursuance of such a document, the 
rights of the parties to occupy the sir land shall 
accrue as if this Act had not been passed. 
Explanation : — For the purposes of this section 
a transfer includes a mortgage and a lease.” 

In July. 1901. a foreclosure decree absolute 
was made under two registered niortgages, made 
in 1881 and 1884, of fifteen villages including 
sir lands. Upon appeal the decree was set aside 
on terms and the matter referred by agreement 
to a Conciliation Board, which awarded that 
certain payments should be made by the 
mortgagors, and that in default seven of the 
village should be foreclosed. The mortgagors 
having made default, a foreclosure decree 
absolute was made in 1910 in respect of the 
seven villages. The mortgagees claimed that 
under the decree they were entitled to actual 
possession of the sir lands : — 

//(•/(/, that the conciliation award of 1905 
was, for the purposes of the case, a fresh origin 
of rights between the parties, that s, 45. sub- 
s. 6. consequently did not apply, and that under 
s 45, sub-s. 1, the mortgagors had occupancy 
: rights in the sir lands of the seven villages, 

Narayan Ganesh Ghatatez/. Baliram 179 

CHAUKIDARI CHAKARAN LANDS — 

Transfer to zamindar — Suit by patnidar. 

See T.IMIT.\TI0N. 

CHOTA NAGPUR ENCUMBERED ESTA- 
TES ACT— /,<;//(/ outside Chota A\igpur — Mort- 
gage — Penver of' Manager — Afoney paid under 
Pressure of L^egal Proceedings — Voluntary — Pay' 
ment—Bengal Regulation VIIL. of 1819. 

The Chota Nagpur Encumbered Estates Act 
(VI. of 1876) does not apply to immovable 
property outside Chota Nagpur ; a manager 
appointed under that Act has no power to 
reduce the rate of interest provided by a mort- 
gage of land not situated within Chota Nagpur. 

SeeBhteh i Ram Sahu v. Bishambhar XaihSahi 
(1912) 16 C:il. L. J. 527 approved. 

Having regard to the nature of the procedure 
provided by s. 14 of the Patni Regulation 
(Bengal Regulation VIIL of I8l9), a payment 
of rent by a patnidar to his zamindar upon 
receipt of notice under that section that the 
tenure would be sold to realize thfe rent due 
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OHOTA NAGPUR ENCUMBERED EST- 
ATES ACT — continued. 

does not fall within the rule that money paid 
under pres<vure of legal proceedings is irrecover- 
able. RAJA OF PACHETE V. KUMUD NATH 
CHATTERJI- ------ 103 

COMPROMISE — Reversioner. 

See Hindu Law, 6. 

CONTRACT -Wn^er — Sale — Unilateral Inten- 
tion to -loader — Pakka Adatias — Bombay Act ///. 
of s.t. 1,2 — Indian Contract Act {IX. of 
1872), 30. 

Speculation does not necessarily involve a 
contract of wage»ing. and to constitute a wager- 
ing contract an intention to wager by both 
parties is essential. 

The respondent instructed the appellants, 
who acted as pakka adatias. to sell for him 
4000 tons of linseed for future delivery. Accord- 
ing to the customary incidents of the employ- 
ment of pakka adatias the transaction between 
the parties took the form of a sale from the 
respondent to the appellants. The appellants 
made contracts in their own names selling the 
linseed to various buyers at the agreed price. 
The appellants consequently did not stand to 
gain or lose by any change in the market price. 
There was no agreement or understanding, 
express or implied, between the appellants and 
the respondent that the linseed should not be 
delivered, nor that the appellants should protect 
the respondent from liability to make delivery. 
The market price having risen before the date 
of delivery, and the respondent not having made 
any delivery, the appellants sued him to recover 
the loss incurred by them upon the contracts 
of resale, less an amount deposited by the 
respondent as security against loss : — 

Held, that the transaction was not a wagering 
contract, even if the appellants did not expect 
the respondent to deliver, and that the appellants 
were entitled to recover. BhaGWANDAS ParaS- 
RAM V. BUR TOR TI RUTTONJI BOMANJI - 29 

CUSTOM OF FAMILY — Inker ritance — Maho- 
medan Law — Evidence of Custom — Instances — 
Bombay Reflation IV. of 1827, s. 26. 

In a suit as to the right of inheritance upon 
the death intestate of a member of a Mahomedan 
family for many generations resident in Sind, 
the appellant alleged that by a custom of the 
family, varying the Mahomedan law, the sister 
of the intestate was excluded in favour of the 
male paternal collaterals. By s. 26 of Bombay 
Regulation IV. of 1827, extended to Sind by 
notification, the law to be observed upon the 
trial of suits, in the absence of Acts or Regula- 
tions applicable to the case, is “ the usage of 
the country in which the suit arose.” The 
appellant adduced evidence in support of the 
alleged family custom, and further contended 
that under s. 26 above mentioned a presumption 
arose in favour of the custom as being one known 
to prevail in the district : — 

Held., that the presumption relied upon did 
not arise, and that the evidence did not establish 
that the custom existed in the family. 

Consideration of the weight to be attached 
to evidence of instances of inheritance in a 

% 


CUSTOM OF '£mXLY -continued. 

family in accordance with, or contrary to, an 
alleged custom of the family. 

Observations on this point in Mirabivi v. 
Vellayanna. (1883) 1. L. R. 8 M. 464 approved. 
Abdul Hussein Khanz/. Ribi Sona dero-10 

DECLARATORY DECREE — Alienation by 

Hindu V/idoiu — Suit by Reversioners — Specific 

Relief Act {I. of \%n\s.n. 

The widow and daughter of a deceased 
Hindu governed by the Mitakshara executed 
a deed of gift of his property in favour of one 
. of the next reversionary heirs to the deceased. 
Three brothers who claimed to be reversionary 
heirs equally with the grantee sued for a declara- 
tion that the deed was invalid and not operative 
as against them after the deaths of the grantors. 
The grantee pleaded that he was the only next 
reversionary heir and that, upon the principle 
of acceleration, he was absolutely entitled to 
the property ^ by virtue of the deed. Roth 
Courts in India found that the plaintiffs were 
also next reversioners. The High Court madq 
a declaration in favour of the plaintiffs as 
prayed : — 

Held, that the declaration was rightly made 
under s. 42 of the Specific Relief Act (1. of 1877) 
although it necessarily involved a finding that 
the plaintiffs were next reversionary heirs. 

Janaki Ammal v. Narayanasavii Aiyer{\^\t) 
L. R. 43 I. A. 207 distinguished. SauDaGAR 
Singh v. pardip Singh • - - 21 

BSTO'P'P'BXi—Representation—Ckan^e of Posi- 
tion^Gift of Immmmble Property— Mutation of 
Names—Support of Grantor— Indian Evidence 
Act (/. ofW2\ s. 115. 

Upon the sale of a village by the manager 
of an^ encumbered estate it was purchased 
benami on behalf of the zemindar of the estate 
but no transfer to the benamidar was made! 
After the discontinuance of the management the 
benamidar, upon the instructions of the zamin- 
dar, purported to transfer the village by a deed 
of sale to the zamindar’s illegitimate daughter 
who, however, paid no consideration. The 
zamindar by petition supported an application 
by the grantee for mutation of names, and she 
became the registered proprietrix t 

Held, that the zamindar and those claiming 
under him were estopped from denying the 
title^ of the grantee, since as a result of the 
zamindar’s acts her position had been changed 
in that she had become liable for the revenue 
assessed upon the village. Raja OF DeO v 
Abdullah - - . . , m 




7wi in List-^Use to 
refresh Memory— Order VIE, r. joint 

Family Property — Alienation — Conditional 
Decree setting' aside— Mesne Profits. 

Upon an issue as to the date of a person’s 
birth a witness, for the purpose of refreshing 
his memory, can refer to a horoscope made by 
him at the time, although the document has 

documents 

under Order VIL.r. 14. 

When m a suit by' a Hindu to set aside a 
sale of joint family property made by his father 
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EVIDENCE —continued. 

it is found that part of the purchase-money 
was applied to pay antecedent debts, and the 
sale is set aside conditionally upon the payment 
of the sum so applied, mesne profits are not 
recoverable from the alienee. Banwari ht \ Lv . 
Mahesh 284 

-Charital)le endowment — Intention of 

donor — Confirmatoiy inam grants. 

See HINDU Law, 5. 

Documents — Order XIIL, r. 1. 

See MAHOMEDAN LAW. 

-Family custom — Instances. 

See Custom oe Family. 

EXECUTION — Transfer to Collector — Mori- 
i^a^ehy Judsmeut Debtor — I tnalidity —Code of 
Civil Proctdure {/let AVK. of 1882). s, 325-//. 

When the execution of .a decree ordering the 
'sale of immovable property has been transferred 
to the Collector under s. 3^0 of the Code of (uvil 
Procedure. 1882, the effect of s. 325*A is that 
a mortgage of the property, or any part of it. 
made by the judgment debtor while the Colle''tor 
can exercise the powers given to him by ss. 322 
to 325 is absolutely void, and not merely void 
as against the Collector and tho'<e claiming 
under him. 

Afa^oiirani yithuram v. fiakubai (I9l2) 

I. L. K. 36 b. 5l0 disapproved. 

Salit Bai wBojat Khan (19I7) 13 Nagpur 
L. R. l30 approved. GaUUISHANKAR MalmU- 
KUND r/. CHINNUMAVA .... 219 


GHATWALI TENURE — Sueeexsion — fnei’ 
dents of 7'enure — Rights of Family. 

Ghatwali tenure is ordinarily hereditary, the 
estate descending to such male member of the 
family as the /amiiular approves as competent 
to perforin the <luties. It is the right of the 
family, unless there is no male member c-mi- 
petent, to have one or more of the members 
appointed. The ntemher appointed, however, 
does not hold on behalf of the familv. and the 
other members have no rights in the land wldle 
it is in Ids hands as ghatwal. DUKGA PRASHAf^ 

Singh Trihkni Singh 251 


1. HINDU L A^V — Ad option^— Dr ai'adxi Count r 
—Widow" sPo'oer-^ Aba'uee of Hush ind\s .-lufhorit 
— Assent of Sapindas. 

According to the Mitaksh.ua law as applies 
in the Madras Presidency, a Hindu widow m.ay 
without her husband’s authoiity. adopt a ‘^oi 
to him with the assent of Ids sapindas; if th« 
assent of the nearest sapinda is not given. ih< 
assent of remoter sapindas is not suftl dent u 
make an adoption valid. Vekra Basavarah 
RaLASURYA PraSADA K.\{) . 26f 

2. Adof>tion —Penoer to make secon.x 

Adoption— Limit of Power— Widx^io of firsi 
adopted Son. 

An authority to adopt given bv a Hindu 
governed by the Mitakshara to his widow c.uinoi 
be exercised to make a second adoption when 
the son first adopted has died after aMairdn*. 
full legal capacity to continue the line, either 


HINDU liAW — continued. 

by the birth of a natural-born son or by the 
adoption to him of a son by his own widow. 

The above rule held to apply where it was 
not proved that the widow of the first adopted 
son had no authority to adopt, without deciding 
that that circunistaiiv.e was essential to its 
application. 

Romakrishna v. Shamarao (1902) I. L. R. 
26 B. 526 (F.B.) approved. MaDANA MOHaNA 
Deo 7 . Purushothama Deo • . 166 

3. Du partible Fstate— Right to Main- 

tenance — Co parcenary — Custom — Property in 
Hauds of Di-'isec. 

An impartible zamiiulaii is the creature of 
custom ; it is of it'^ essence that no co parcenary 
in it exists. Apart, therefore, from custom and 
relationship to the holder the junior members 

of the family have no right to maintenance out 
of it. 

A custom entitling the sons of the holder to 
ma ntenance has so often been judicially recx)g- 
ni/ed that it is not necessary to prove it in each 
case. 

Observati(Mis In Sartaj Kuari \. D.oraj Kuan 

(1887) L. K. 15 I. A. 51. and later cases, ex- 
pl.iined. 

There is no invariable custom by which any 

member of the family beyond the first generation 

from the List hoi ler can claim maintenance as 
of I iglit. 


(18/9) I. L. R. 0 c:. 259 approved. Rama Rao 
7-. Raja oe Piti apur - . . -148 

^ Family— Education at Family 

Lxpense— Acquired Property— .Mitakshara. 

.A member of a Hindu joint family governed 
by the Mitak'^hara received at the e.xpense of 
the f.umly an (mihnary education suitable to 
his poMtion ns a member of the familv He 
subsequently became a clerk to a pleader and 
afteniards a broker; be also carried on a 
money-lending bn>ine^s. From those oocupa- 
tions without the employment of the joint 
lamilv funds, he acquired gains: 

HelxL th.at the gains were not partible as 
)omt laimly property. 

‘‘‘^^’'‘^'■itios. MethaRAM 
'• -^c-HANn Ram- 

KAKHiOM AL 

of 

, /:,v, ,./ Gnints— 

t'.T'j, fence. 

[liLt -'PIH'll int, the manager of a joint 
1 Htn famtiy the property of which was the 

in possession of 

. granted aKrnt l73» to an ancestor of the 

fo ■' institution 

•’ranip'l f" r •‘'f'nte of the lands were 

others' f'"^'? Personal enjoa-me ' 

otinrs for chantalde purposes, namely 

londiKting a food chaltiram and building 

.•.graharam. The intention of the donor tfs 

hf'o > ''“t having regard 

the form of confirmatory inam grants made 
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HINDU LAW — continued. 

1865 the intention was found to be that they 
should be held by the successive heads of the 
mutt. The first appellant was the present head. 
The High Court by its decree for partition 
ordered that a scheme should be settled for the 
management of the properties devoted to 
charitable purposes : — 

Held, that there was no jurisdiction to order 
a scheme, since it would deprive the first 
appellant of his exclusive right to the manage- 
ment. 

Quaere whether the law as accepted by the 
Board in Ramanathan Chetty v. Murugappa 
Chetty (1906) L. R. 33 I. A 139 applies to a 
charity of the kind above mentioned. SetHURA- 
MASWAMIAR V. MERUSWAMIAR - - 1 

6. Reversioner— Claim to succeed ^Ante- 

cedent Family Dispute — Compromise — Taking 

Benefit of Compromise — Reversiosiary Claim 
barred. 

Upon the death of a Hindu governed bv the 
Mitakshara his nephew (the appellant)* and 
other members of the family disputed the 
widow’s right to succeed to the property left 
by the deceased. The appellant was a party 
to a compromise made in 1892 by which the 
property was immediately divided. He did not 
take a share under the compromise, but he was 
thereby recognized as the adopted son of 
another deceased uncle, and in 1898 obtained 
by relinquishment possession of the share of 
the property allotted to that uncle’s widow 
In 1912 the widow of the original holder died] 
and the appellant and his brother claimed the 
entire property as reversioners : — 

Held, that the appellant having entered into 
and taken the benefit of the compromise was 
precluded from claiming as reversioner. Kanhai 
LaL V. BRIJ LaL * - • . . 118 

7. Succession — Oudh Taluqa — Primo- 

geniture Sanad—'" Accretions "^Property pur- 
chased by Taluqdar^Intention to vary Descent- 
Villages substituted by Gewernment — House 
allotted for Use of Taluqdar, 

The Crown has power in British India by 
a grant of lands to limit their descent in any 
way it pleases, but a subject has no power to 
impose upon lands, or other property, any 
limitation of descent at variance with the 
ordinary law applicable. 

In 1861 the Crown granted a taluqa to a 
Hindu, subject to a primogeniture sanad. Upon 
an appeal to the Privy Council in a suit as to 
the succession to the property of a deceased 
holder of the taluqa, it was declared in 1905 
that the “ taluqa as constituted at the date of 
the sanad, with accretions (if any) or properties 
(if any) appurtenant to the taluqa,” passed to 
the appellant, but that the residue of the pro- 
perty passed to the respondent, and the case 
was remitted for determination under that 
declaration. No family custom of primogeniture 
was alleged. Upon appeal from final decrees 
of the High Court : — 

Held, that under the declaration villages 
substituted by the Government after 1861 for 
vi|lapes held under the sanad , and a house 


HINDU LAW — continued, 

granted by the Government after 1861 to the 
taluqdar for his use as taluqdar, passed to the 
appellant, but that villages purchased after 
1861 by the deceased taluqdar passed to the 
respondent, whether or not the purchaser 
intended to incorporate them with the taluqa 

Kajindra Bahadur Singh v . Rani Raghu- 
bans Kunwar - - - . . 134 

8. Widoids Estate — Reversioner's Inte- 

rest-Holder relinquishing Estate— Invalidity 
against Minor, 

The next reversioner to an estate held under 
the Hindu law by a female for her life has no 
interest in praesenti in the property ; until it 
vests in him he has no interest which he can 
assign or relinquish, or even transmit to his 
heirs. The guardian of a minor reversioner 
consequently cannot bind him by purporting 
on ^ his behalf to enter into a compromise by . 
which the female holder relinquishes the estate 
to other relatives ; nor is he bound by an award 
or decree made in pursuance of the compromise. 
AmritNarayan Singh v. Gaya Singh - *36 

9. Widow's Estate — Reversioner — 

Decree by Estoppel against Widow— Trial on 
Merits in Privy Council— Reversioner bound— 
Res judicata. 

When the estate of a deceased Hindu has 
vested in a female heir for her life, a decree fairlv 
and properly obtained against her, after a trial 
upon the merits, is binding upon the rever- 
sionary heirs, although the female heir was 

personally estopped from denying the material 
facts. 

A Hindu female, in whom an estate vested 
upon the death of her husband and infant son, 
instituted a suit for a declaration that an 
adoption made by her to her deceased husband 
was invalid. Both Courts in India held that 
she was estopped by her conduct from denyini? 
the validity of the adoption, and the suit was 
dismissed on that ground. Upon appeal to 
the Privy Council the decree was affirmed upon 
the ground of estoppel, and the Board further 
held upon the facts that the adoption was valid 
Upon the death of the widow the first appellant 
sued as reversionary heir, alleging that the 
adoption was invalid. It appearing that upon 
the previous appeal to the Board there had 
been a fair trial of the right upon the merits : — 
Held, that the reversionary heir was bound 
by the decision as res judicata. Chaudhri 
Risal Singh v. Balwant Singh - - i6^ 

Widow' — Alienation — Reversioner. 

See Declaratory Decree. 

IMPARTIBLE ESTATE: Hindu Law, 3. 


INAM — Grant by Native Rulei — Ownership 
of soil — ICudtvarani — Presumption — Madras 
Regulation XXXI. of 1802 — “ Estate "—Madras 
Estates Land Act (/. of 1908, Mad.), s. 3, sub- 
s. 2 (d). 

In the absence of evidence as to the terms 
of an inam grant made by a native ruler before 
British rule, there is no presumption of law 
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that the grant was only of the royal revenue 
from the land, and not of the soil. 

Having regard to the terms of Madras 
Regulation XXXI of 1802, the entry of an 
agraharam village in an inam register as^ having 
been granted by a Keddi king in 1373, and 
enjoyed by the grantee’s successors for 429 
years, showS conclusively that the soil of the 
village was granted, there being, in the present 
case, (iumbalas, also evidence as to the way 
in which the inamdars had treated the lands, 
which supported that view, and no evidence 
that at the date of the grant there were tenants 

having occupancy rights. 

The village so entered consequently is not 
one “ of which the land revenue alone has 
been granted,” so as to be an * estate ” tvithin 
s. 3. sub-s. 2 (r/). of the Madras Estates Land 
Act** 1908 ; and the inamdars therefore can 
maintain suits in the civil Court to eject tenants 
und^r leases made prior to l90«S for terms which 
have expired. SUKYaNARAY ANA r. PatANNA 

209 

JOINT TAMILY : HINDU Law. 4. 

land TENXTRE — Stir/iireiA-ars in A huniah — 
Absence oj heritable or transferable Rights^ 
Liability to Dismissal for Misconduct, 

Sarbarakars in Khurdah have no heritable 
or transferalile right in tlteir office or in the 
.sarbarakari jngir lands. They are liable to 
dismissal for niisconduct. and upon dismissal 
lose all rights in the jagir lancjs. 

Saddanando Mailt v. Mor.cratlam Matti (1^/1) 
8 Beng. L. R. 280, discussed. PaRAMANaNDRA 
Das Goswami v . Krifasindhu Koy - 246 


1. LAND TENURE IN BENGAL-r//./r - 

tjuiredin 1833 — cf lettini: -Tenure— 

;,Qljgr—No accrued Ri^hl as Raiyat— Ren^^al 

Tenancy Act (K///. of 1883), ss. 5, 19. 

The appellants' predecessor in 183a acquired 
from the Government extensive char lands in 
Bengal for the purpose of reclaiming diem and 
then letting them at a profit to cultivators. 
There was some evidence that on occasions 
prior to 1885 tiie Board of Revenue ami its 
subordinates had regarded the holding as 
raiyati 

Held, that tlie a|>t)el!ants were tenure 
holders within s. 5 of tlie Bengal Tenancy Act. 
1885 ; and that s. l9, which saves (K'cupancy 
rights accrued to raiyats prior to the Act, did 
not apply, as neither the appellants nor theii 
predecessor had held a raiyati interest in the 
land. RAJANI K ANTA GHOSK r. SkCKETARV OF 

State for India . - - - 190 

2. TeiitirC'liolder or Raiyat — Area ex- 

ceedint: a Hundred lU'Mios — Presumption — 
Cultivation by Underlessee— Peir'al 7'enaney Aet 

{y HI. of 1885), s. 5, sub-ss. 1. 4. 5. _ 

A reclamation lea'c of over 250 >taiui.irtl 
bighas of land, to which the Bengal Tenancy 
Act, 1885, applied, gave to the tenant aw un 
fettered option as to the means by which tlie 
land should be brought under cultivation. He 
underleased it to a neighbouring landowner, 
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LAND TENURE IN continued. 

leaving it to the underlessee’s discretion wha 
agency should be employed for that purpose : 

Held, that the presumption, arising under 
s. 5, sub s. 3. of the Act, that the tenant was a 
tenuje holder and not a raiyat, since the area 
exceeded 100 standard bighas. was not rebutted 
under the circumstances of the case by having 
regard, as directed by sub s. 4 {b), to the pur- 
pose for whiJi the tenancy right was originally 
acquired. DfRENDRA Na'IH DaS r. BlBUD- 
hendra Bhramarhak Roy - • - 67 

1. LANDLORD AND TENANT— 

Lease — Coustt uetion — Ri^lit / c Surrender 

Condition as to Payment of Money due — Time 
for Payment — ll'acer . 

T he appellant by lease for 999 years granted 
to the respondents coal mining rights in certain 
vill.iges. Royalties per ton of coal were to be 
paid quarterly, aiul if at the end of each Bengali 
year tlie amount so paid liad not reached a 
fixed minimum the diflercnce was to be paid 
within the two following months ; rent for 
surface rlglits was to be paid annually. Clause 9 
provided that tlie resiKUiUenls should be entitled 
to surrender any ot the villages upon giving 
six months’ written notice anti paying the 
minimum royalty for the said six months, 
and that the respondents should " not be 
enlitletl to surrender so long as any rent or 

royally remains unpaid." 

On May Il,l9l2. the respondents gave six 
months’ notice of their intention to surrender 
all the villages. The appellant’s manager 
reijuesteil tlial a formal deed of surrender 
should be e.xecuteil. On May 22, l^lJ, the deed 
not having been yet leiideicd or the amount 
due asccrtaineil, the appellant denied that the 
surrender was etfectual on the grounds that the 
notice did not expire at the end of the Bengali 
year, and that the amount due had not been 
lemlered ; the appellant subsc'quently sued for 
royalties upon tire basis that the lease was 
subsisting : — 

' //{•/./— \ 1.) that the riglii to give notice under 

clause 9 could be e.xercised at any lime ; (2.) that 
’ that clause did not requiiethal the amount due 
sl'toukl be lendeied wlien the notice was given, 

’ and that, the appellant’s manager having 
requested that the surrender should be by deed, 
the payment had not to be made until the deed 
■ w as tendered ; aiul 1 3.) that the lease had been 
terminated and the suit therefore failed. DUKGA 

br.xshad Singh r. t\\ta Ikon and Steel Co. 
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2. Xotiee to iAutt — Test of SufUeieney^ 

Semtee by ra^tstcred Post — Transfer of Property 

Aet{n\ of l882),-f. lOti 

A notice to quit (hough not strictly accurate 
or consistent in its statements, may lx? efteclive, 
and should l>e construcil ut res magis valeat 
I quam pereal. The test is. what would the 
I notice mean to tlie tenant who is presumably 
j conversant with the terms and circumstances 
! id the tenancy. 

1 A notice proved to have Ixxn properly 
[ directed and posted (.esix-cially if registered) is 
to be presumed to have reached the person to 
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LANDLOED AND 'STiSASST—continued. 

whom it is dir6ct6d in the ordinary course of 
postal business, unless the contrary is proved. 
The fact that the receipt for a registered letter 
is signed on behalf of the addressee by a person 
who is not proved to have had authority from 
him to receive it is no evidence that the letter 
did not reach the addressee. 

f held certain lands consisting 

of 2 bighas 2i cottahs, formerly in the posses- 
Sion of one N. R., paying an annual rent of 
Ks. 2h to the respondents. The respondents sent 
by registered post to each of the appellants a 
notice to quit, purporting to refer to lands 
standing m the name of N. R. of which the 
appellants were in possession paying Rs. 25 
yearly rent, but stating that the lands were 
6 cottahs in extent. The receipts for the regis- 
tered letters were in some cases signed by the 
addre^e and in some purported to be signed 
on his behalf. The appellants did not give 
evidence denying the receipt of the notices 

that the notices were effective notices 
to quit the entire holding, and that the service 
was m compliance with s. 106 of the Transfer of 
Property Act, 1882. HaRIHar Banerii v 

Ramsashiroy - . . . 222 

LMITATION— Chakaran Lands— 
Tratufer to Zamindar— Suit by Patnidar— 

Village Chaukidari Act {V/, of 1870, Bengal) 
--Indtan Limitation Act (XV, of 1877/ 
Sched, I!., arts, 113, 144, 

" darpatnidar 

Un/ r? granted by the appel- 

h •" situated wfthin 

mpJ I “-ansferred by Govern- 

ment to the appellant, the respondent sued for 
declarations that the lands foriied part of the 

poSor*.^'’ of the lands, and 

that the suits were not suits for snecific 
contracts within art. 113 of 
bat snit?V Indian Limitation Act, 1877 

immovable propert/ 

rTn^S sIn^w but twelve years. 

kanjit Singh t/. Maharaj Bahadur Singh 

162 

s. 3 . 

See INAM. 

^Vm (Mad. 

f- ofenhanc. 

Li^ ^ Absence of Conside- 

The Madras Rent Recovery Act, 1865 s 11 
^ong rules to be observed in the d^sion 
^ts regarding rates of rent, provides “all 

Sed.»°”®''‘’ or implied, shall be 

A tenant of dry lands sank a well at K?« 

a„d thereafter cultivated The tend 
rent, namely, at the garden crop rate 

38 
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MADRAS RENT RECOVERY ACT— 

continued. 

suit by the tenant to obtain pattas at the usual 
dry rate : — 

Hcld^ that there was an implied contract to 
pay rent at the dry rate and that there was no 
consideration to support an implied contract to 
pay at the enhanced rale; further, that to 
construe the original contract as a contract to 
pay at the dry rate only so long as the land 
remamed dry, leaving the subsequent rent to 
depend upon the proauce, would be repugnant 
to the Act. JAGAVEERA KaMA ETTAPPA v 
ARUMUGAM CHETTI - 195 

MAHOMEDAN \i&.Vi~-Minors-Guardili- 
ship— Alienation by Mother^lnvalidity— Mar- 
riage Legitimacy— Acknowledgments —Admis- 
sion of Documents— Code of Civil Procedure 
{V. of 1908), Order X///., r. 1. 

Under xMahomedan law a mother has< no 
power as de facto guardian of her infant children 
to alienate or charge their immovable propeitv 
During a father’s life he is the legal guardian 
of his minor children, though themotLr has 
rights as to their custody ; after his death, his 
executor (m Sunni law) is their legal guardian, 

or’ if hT lI a" ‘heir grandfather, 

or If he be dead, his executor. In the absence 

of any lepi guardian the duty of appointing 

one devolves upon the judge as repVesentinf 

the Sovereign. If the mother is the father’! 

executor, or has been appointed, she has the 

powers of a legal guardian, but those powers 

^e subject to strict conditions as to ImmovaTl^. 

If there IS no legal guardian, the person in charge 

of a minor (such as the mother) has power !s 

the hebts, or to pledge 

the minor s goods and chattels, for the minor’s 

imperative nKessities (such as food, clothing 

or nursing), but has no power to deal with the 
immovable property. 

Ayderman Xutti\, Syed Ali (1912) I T R 
37 M, 514 disapproved. ' ' ’ 

Clear and reliable evidence that a Maho 
medan has acknowledged children as his legiti- 
mate issue raises a presumption of a vaUd 
marrtage between him and*^ .he chUdr!!!! 

S ‘f’'* Siiee v. Prime 

293 appuld L. R. 

Tl^atr/^Lge^al ^he^’d’* admitted at 

- Cardan, shin 

1882), 59. of Property Act {/V,of 

A mortgage deed forever Rs inn 

UaTwa/^S ‘he evfde&atTiiT 

takL": heTtr stuffit Te 

not see her sign itf b«t\er^t Tm? Vom 
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MORTGAGE — continued, 

behind the parda and told them that it had 
been signed by his mother ; they thereupon 
added their signatures as witnesses: — 

Held, that the deed was not “attested” 
within the meaning of s. 59 of the Transfer of 
Property Act, 18d2, and was consequently 
invalid. 

Shamn Patter v. Abdul Kadir Pawn than 
(1912 L. R. 39 I. A. 218 applied. 

Padarath Ram Natr Upadhia (I9l5) L. K. 
42 I. A. 163 distinguished. GanGa PtRSHAD 
Singh z/. iSHRi Pershad Singh - -94 

2. Decree— Failure to comply luith 

Statute — Sale — Confirmation — Suit to redeem — 
Transfer of Property Act {JV of 1882), ss. 86, 

g9 — Code of Civil Procedure {X IV of 1882), 
s, 244. 

In November, 1886, the mortgagee of 
ancestral property of a Hindu obtained against 
the mortgagor and his two sons, who were 
minors duly represented by their guardian, 
a decree for the amount due “to be recovered 
from the first defendant personally and by sale 
of the mortgaged property.” The decree did 
not comply with the Transfer of Property Act, 
1882, ss. so, 88, and 89. The properly had been 
attached in August, 1886, under a similar decree 
which w’as set aside as against the sons and was 
superseded by the decree of November. Under 
a sale proclamation issued in January the right, 
title, and interest of the defendants was sold ; 
the mortgagee, who was allowed by the Court 
to bid, became the purchaser. The sale was 
confirmed and a certificate issued. In Novem- 
ber, 1907, the appellant, the survivor of the two 
sons, sued to redeem: — 

Held, that the suit could not be maintained, 
(l.y because the right, title, and interest of the 
appellant had been sold in execution of a decree 
ot the Court which had jurisdiction in the 
matter, and (2) because under the Code of 
Civil Procedure, 1882, s. 244, the validity of the 
sale could not be questioned in a fresh suit 
but only by application before confirmation to 
the Court executieg the decree. GaNAPATHY 
MUDALIAU V, krishnamachariar. - 64 

3. Decree or Sale — Extinguishment of 

Security — Ihunforccable Decree-Second Mort’ 
gagee — Transfer of Property Act {/V. of 1884), 
ss, 85, 89. 

A decree made under s. 89 of the Transfer of 
Property Act, 1884, for the sale of mortgaged 
property has the effect of substituting the right 
of . sale thereby conferred upon the mortgagee 
for his rights under the mortgage, and the latter 
rights are extinguished. 

Where, therefore, the owner of property 
subject to two mortgages has succeeded as heir 
to the first mortgagee, who had obtained but 
not executed a decree under s. 89, if that decree 
is inoperative against the second mortgagee, 
either because the secoiul mortgagee was not 
made a defendant under s. 85, or because its 
enforcement has become barred by limitation, 
the second mortgagee is entitled to a decree for 
sale of the mortgaged property free from any 
charge in favour of the owner. Hkt RaM v. 
bHADI LAL 150 


'M.O'&’lCrA.QrB— continued. 

Judgment debtor — Execution transferred 

to Collector. 

See Execution. 

Sir lands. 

See CENTRAL PROVINCES TENANCY 

act. 

OTOH BENT ACT (XXH. of 1886). Oh. VII- 

A — Thikdar — Enhancement of Rent. 

A favourable rent payable by a thikadar, or 
person to vvliom the collection of rent has l^en 
leased, is liable to be enhanced under Ch. VII. A 
added to the Oudh Kent Act (XXII, of 1886) 
by U. P. Act IV. of 1901, in the circumstances 
and subject to the conditions therein provided. 

Parbati Kunwar V. Deputy-Commissioner 
OF Kheri Ill 

OUDH TALUQ — Succession — Intention to vary 
descent. 

See Hindu Law, 7. 

PAKKA ADATIA : See CONTRACT. 

PARTITION — Charitable endowment. 

See HINDU LAW, 5. 

PARTNERSHIP — Agreement — Agreed Dura- 
tion o* Partnership — Business at a Loss — Decree 
for Dissolution— Discretionary Po^ver of the 
Court — indian Contract .Act (/-V. t/T 1872), r. 
252, s. 254, sub'S. 0. 

By the Indian Contract Act, 1872, s. 252. 
“Where partners have by contract regulated 
and defined, as between themselves, their rights 
and obligations, such contract can be annulled 
or altered only by consent of all of them.. 

By s. 254, “At the suit of a partner the Court 
may dissolve the partnership in the following 

cases: — (6) when the business of the 

partnership can only be carried on at a loss.” 

A partnership agreement for the supply of 
stone tor the construction of a dock provided 
that the partnership should continue until the 
completion of the supply for the works. Before 
that event one ot the partners sued for a dis- 
solution and established that the business could 
only be carried on at a loss 

Held, that the trial judge had a discretionary 
power to decree a dissolution, and that, be having 
ordered a dissolution neither capriciously nor 
without disregard of any legal principle, the 
exercise of the discretion was not open to review 
upon appeal. KeHMAT-UN-NISSa BeGAM v. 
Brick 61 

1. PROCEDURE — .Appeal to High Court — 
Jurisaiction — Record of Righti—Standard of 
Measurement — Code of Civil Procedure (A'/K 
1882), /. 584--/>V«i’u/ Tenancy Act (K///« 
ol 1885), s. 109- i-f, sub'S. 3, 

The right of appealto the High Court given 
by s. 109-A, sub'S. 3, of the Bengal Tenancy Act, 
1885, is subject to s. 584 of the Code ot Civil 
Procedure, 1882, and can only be exercised 
upon the grounds therein mentioned. The 
High Court has, therefore, no jurisdiction under 
the sub section to set aside the decree of a 
District Judge upon the ground that he had 
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PBOCEDX7BE -^continued, 

applied the wrong standard of measurement to 
land of which the rent was in question. Nafar 
CHANDRA Pal V. SHUKUR - • - 183 

2. — — Appeal to High Court — Time-barred 
Appeal — Ex parte Order of single Judge admitt- 
ing Appeal — Reconsideration upon Hearing of Ap- 
peal — India7i Limitation Act {/X, of 1908), s. 5. 

At the hearing by a Division Bench of the 
Madras High Court of an appeal presented after 
the period allowed by the Indian Limitation 
Act, 1908, but which has been admitted under 
s. 5 of that Act by an order made ex parte by 
a single judge, there is jurisdiction to dismiss 
the appeal upon the ground that sufficient cause 
for the delay has not been shown. 

The above procedure is in accordance with 
the practie of the Madras and other High 
Courts, but it is urgently expedient that a pro- 
cedure should be adopted which will secure that 
any question of limitation affecting the com- 
petence of the appeal should be determined 
finally at the stage of its admittance. KRISH- 
nasami PANDIKONDAR V. Ramasami Chet- 
TIAR 26 

REGULATION. 

■Bengal Regulation VIII. of I8l9, s. 14 

103 

Bombay Regulation IV, of 1827, s. 26 10 

Madras Regulation XXXI. of 1802, s. 15 

209 

REV ERSIONER — Compromise. 

See HINDU Law, 6. 

Decree by estoppel against widow. 

See Hindu Law, 9. 


REVENUE SALE — Notification—^^ Official 
Gazette ” — Calcutta Gazette — Government Ver- 
nacular Gazette — Bengal Land Rei'enne Sales Act 
{Xi. of 1859), ss. 6, 33. 

The “ official Gazette ” in which by s. 6 of 
Act XI. of 1859 a notification is to be published 
of the revenue sales therein referred to is the 
Calcutta Gazette. A sale is not " contrary to 
the provisions of this Act ” within s. 33 by 
reason of no notification having been published 
in a Government vernacular Gazette circulating 
in the locality. SharFUDDIN HOSSAIN z/.RADHA 
CHARAN DAS 206 


SARBARAKARS : LAND TENURE. 


WAGER : See CONTRACT. 

VIVLJL— Construction — Life Interests — Rever • 
sionary Trust — “ If then living"' — V ested Estate. 

A Parsi by his will devised a house to his wife 
for her life and directed that after her decease 
his executors should hold the house in trust for 
his son J. for life, and in the event of J.’s death 
in trust for J.’s widow (as to part if he so 
appointed) and for J.’s issue, and in default of 
such issue and subject to such appointment, 
in trust for the testator’s son K. “ if then 
living.” j. died unmarried in the lifetime of 
the testator’s widow, and of K. : — 

Held, that upon the death of J. the house 
vested absolutely in K. subject to the life 
interest of the testator’s widow. Capadia v. 
CaPADIA 267 
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